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IN TUB UNITED STATES DISTRICT CCURT 
FOR THE DISTRICT OF COLUMBIA 
| 


MUDRICK'S, INC 
1409 Irving Street, w. WwW. 
Washington, D. Cc. 


Plaintiff 
vs. Civil Action No. 753-69. 


NATIONAL SURETY COXPORATION 

c/o Scovel ::, Carison, Res. V.P. 
2031 tiisconsin ‘venue, N. WwW. 
Wasaington, D. Cc, 


anda 


GREAT AMERICAN INSURANCE CO. 
c/o Sunerintensent of Ins.,d.C. 
1145 19th Street, N. Ww. 
Washington, D. Cc. 


and 


RSLIANCS INSURANCE COMPANY 

c/o Superintenuent of Ins.,D.c. 
1145 19th Street, N. W. 
Washington, bd. Cc, 


and 


CENTENNIAL INSURANCE COMPANY 
c/o Superintendent of Ins.,D.c. 
1145 loth Street, n. Ww. 
Washington, D. c. 


Defendants 


DOCKET ENTRIES 


Complaint, appearance, filed 
Summons, copies (4) and copies (4) of Complaint issued, 


served 3-26. 


April 10 
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Answer of defendant #1 to complaint; jury demand; c/m 4-9-69; 
appearance of Denver H. Graham and F. Wainwright Barnes, filed. 

Answer of defendants #3 and 4 to complaint; jury demand c/m 
4-17-69; appearance of Brault, Graham, Scott & Brault, filed. 

Interrogatories of defendants 3 & 4 to plaintiff; c/m 4-17-69, 
filed. 

Answer of defendant #2 to complaint; jury demand; c/m 4-23-69; 
appearance of Galliher, Stewart & Clarke, filed. 

Calendared (N) (ACIN) 

Answer of plaintiff to interragotories and exhibits (4); c/m 
6-13-69, filed. 

Motion of defendants #1, 3 & 4 for summary judgment; statement; 
P & A; Exhibit A; c/m 10-3-69; M. C., filed. 

Request of defendant #2 for admission; exhibit; c/m 10-8-69, filed. 

Called, Pretrial Examiner. 

Stipulation extending time for plaintiff to Boposeimorton for 
summary judgment to and including 10/31/69, filed. 

Opposition of plaintiff to motion for summary judgment; statement; 
P.'A.; Exhibits A through G; c/m 10-30-69, filed. 

Motion of defendant #2 for summary judgment; notice; statement; 
P & A; c/m 11/3/69, M. C., filed. 

Opposition of plaintiff to motion of defendant #2 for summary 


judgment; statement; affidavit; c/m 11/7/69, filed. 


Affidavits (3) by defendants; c/m 12/29/69, filed. 


Order granting motions of defendants #1, 2, 3 and 4 for summary 
judgment; (N), Jones, J. 
Motion of plaintiff for reconsideration and amendment of judgment; 


P. & A; c/m 1-21-70; M. C., filed. 


3 i 
| 
Opposition of defendant #2 to motion for reconsideration and amend- 


ment of judgment; c/m 1/23/70, filed. 


Opposition of defendants #1, 3 & 4 to motion for reconsideration 
| 
and amendment of judgment; c/m 1/26/70, filed. 


| 
Order denying motion of plaintiff for reconsideration and amendment 


| 
of judgment (N), Jones, J. | 


Notice of appeal by plaintiff from order of March 3, 1970; copies 
mailed to Denver H. Graham and Austin F. Canfield, Jr.; deposit 
by Strupp $5.00, filed. 

Cost bond of $250.00 with Travelers Indemnity Co., approved, filed. 


| 
Transcript of proceedings 1/6/70, pages 1-12 (Reporter: Thomas 


O'Neal, Court's copy). 


[Caption Omitted in Printing] 
COMPLAINT 
(For Recovery on Insurance Contracts) 


‘1. This Court's jurisdiction is founded on the provisions of 


g 11-521(a), District of Columbia Code (1967); the amount in controversy 


exceeds the sum of $10,000.00. 


| 
2. The plaintiff is a Delaware corporation qualified and engaging 
in business in the District of Columbia; the defendants are insurance companies 


doing business in the District of Columbia. |: 


3. The plaintiff, on April 4, 1968 and prior thereto, was engaged 


in the operation of a retail liquor business at 1400 Irving Street, N. W., 


Washington, D. C. : 


4. The defendants on April 4, 1968 had issued certain fire insurance 


policies, which included coverage for the interruption of business by reason 


of fire, riot and other perils, as follows: 


National Surety Corp. #AW1216817 $ 25,000.00 
Great American Insurance Co. #170-10-33 40,000.00 
Reliance Insurance Company #FF 882007 25,000.00 
Centennial Insurance Company #571024145 25,000.00 
All of the foregoing policies were in full force and effect on April 4, 1968. 
5. On April 4, 1968, as a result of rioting, fire and vandalism, 
substantial damage was done to plaintiff's premises and business; as a conse- 
quence thereof, the said business had to be closed on that day. 
6. The resulting physical damage and continuing perilous conditions 
made it impossible for the said business to be re-opened until December 3, 1968. 
7. The defendants were promptly notified of the aforesaid occur- 
rences and plaintiff's loss, but such defendants have failed and refused to 
compensate plaintiff for the loss incurred by reason of the interruption of 


its business, as provided in the said insurance contracts. 


WHEREFORE, plaintiff demands judgment against the defendants in the total sum 


of $45,000.00, plus costs. 


Werner Stfupp 
Attorney for Plaintiff 
1705 DeSales St., N. W. 
Washington, D. C. 20036 

296-2640 


(Caption Omitted in Printing] 


ANSWER OF DEFENDANTS, -RELIANCE INSURANCE 
COMPANY AND CENTENNIAL INSURANCE COMPANY 


Comes now the Defendants, Reliance Insurance Co:pany and 
Centennial Insuxance Company, by and through its Attorneys of 
record, and as Answer. to the Complaint filed hersin, stcte as 


follows: 


5 | 


1. Answering the attegations of Paragraph 1, these 
Defendants admit that the Plaintiff claims that the amount in 
controversy exceeds Ten Thousand Dollars. ($10,000.09), but 
otherwise denies the jurisdiction of the Court. ! 

2. These Defendants are without information or knowledge 
‘sufficient to form a beliet concerning the allegations relating 
to the Plaintiff and Co-Defendant, Great peertonn Insurance 
Company, contained in Paragraph No. 2, but admit that they are 
insurance companies doing business in the District of Columbia. 

3. Answering the allegations of Paragraph 3, these 
Defendants admit that the Plaintiff conducted a Yetail liguor - 
business on April 4 1968, but states that its récords show that 


| 
the business was operated at 1414 Irving Street, |N. W., 


Washington, D. C., rather than 1400 Irving Street. 
| . 
4. The allegations of Paragraph 4 are admitted insofar 
ag they purport to relate to these Defendants, who are without 


intormation or knowledge sufficient to form a belief concerning 
the allegations of paragraph 4-insofar as they purportto relate 
to the Defendant, Great American Insurance Co. | 

5. The allegations of Paragraphs 5 and 6 are denied, 

6. Answering the allegations of Paragraph 7, these 
Defendants admit that they were promptly notified of the oc- 
currence as alleged, and admit that they have refused to com 
pensate Plaintiff for its claimed loss. All other allegations 


of Paragraph 7 are denied. 


6 
7. Purther answering said Complaint, these Defendants 


state that no valid claim has ever been presented against then 


k , 
by or on behalf of the Plaintiff, and that the Plaintiff has 


failed to conform with the conditions precedent of the insurance 


policy. The claim is barred by release. 


BRAULT, GRAHAM, SCOTT & BRAULT 


DENVER H. GRAHAM 


Hh 


Patt ii it acai enti 


- 
PO ere 


F. WAINWRIGH? BARNES 


Attorneys for Defendants, Reliance 
Insurance Company and Centennial 
Insurance Company 
1314 - 19th Street, N. W. 
Washingten, D. c. 20936 
AD-2-1646 


JURY DEMAND 
The Defendants, Reliance Insurance Company and Centennial 


Insurance Company, demand trial by jury on all issues raised 


DENVER H. GRAHAM __ 
a Arn 102 
Wine, AA er 
¥. WALGWRIGN? BARNES 


[Certificate of Service Omitted in Printing] 
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| 

| 

| 

| 

| 
INTERROGATORIES 


Plaintif£, Nudrick's, Tae. 
c/o Werner Strupp, Esquire 
1705 DeSales Street, NW. W. 
Washington, D. Cc. 


The following Interrogatories are propounded to us under 
Rule 33 of the Rules of this Court. Each Interrpgatory must be 
answered fully and uncer oath, in writing, and your Answer filed 
and served upon counsel for the Defendants within fifteen (15) 
days from the date of receipt of these Interrogatories. 

1. State when the building in question was purchased 
by you, from whom it was purchased and the purtgase price. 

2. State the place and date of incorporation of the 
Plaintif£. | 

3. If the Plaintiff has filed a Sub-Chapter S$ election 


to be taxed accordingly, please state the names and addresses of 
| 


all of the ownera of the business. 


| 
4. State the names and addresses and corporate titles 


of all officers of Plaintiff corporation and the names and ad- 
| 
dresses of all :embers of the Board of Directors 


5. Give a description of = prenises, number of floors 


and rooms, naxes and addresses of all residents of said floors 


and rooms, amount of rent paid by each said Soeur as of 
| 


April 4. 1963. 
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6. State when said premises was first licensed as a 
liquor store; in whose name and the date and number of said 
aconve that was issued immediately prior to April 4, 1963, 
and chelnanes and addresses of said licensees. 

7. State what was the first year said building was 
depreciated for Federal Income Tax purposes; state the value 
of the building in that year for tax purposes, method used 
for depreciating the building, including itemization of amount 
Gepreciated from that time to the prcenen and the amount to 
be depreciated on said building in 196%, when this loss uccurred. 

¢ Se State whet you contend the actual cash value of the 
building was on April 5, 1963, stating in detail on what basis 
you arrived at this figure. 

3. Itemize each and every item of damage with replace- 
ment or repair costs that you contend, stating who prepared such 
estimates for each item, or if no estimate, how you arrived at 
its replacement or repair cost. (You may attach estimates if 
easier.) 

15. Iz premises have not been repaired, please supply 
an itemization of all estimates secured from builders, con- 
tractors. etc. for the repairs and state why the premises have 
not been repaired. 


ll. -Give the name and address of the person connected 


with the Plaintirf corporation who haa the best knowledge of the 
a - 


financial situation, sales records, etc. of the corporation. 


9 
| 

12. State the beginning and closing inventory of the 

corporation for each of the three tax years innediately preced~ 


ing April 4, 1968 | 


13. State the gross receipts of Plaintif£é for each of 
the three tax years immediately preceding April 4. 1968. 

14. Enumerate all business and non-business expenses 
and deductions reported on the Federal Income fax Returns for 
the three ous imnaediately receding April 4, 196. 

15. tate the net income of Plaintiff Ponortet to 
Internal Revenue for the three taxable Fears inmediately preced— 

| 
ing April 4, 1963. ! 
16. State the amount of tax loss carry-over available 


to the corporation for each of the three years immediately preced- 


ing April 4, 1963. | 
| 


17. In lieu of ee the tour preceding inter- 
xogatoxies, you may attach copies of Feceral Tax setorn for 
the three years innuediately preceding April ¢, 1968. 

18. State the amount listed on your last Federal. In- 
come Tax Return for casualty and/or other losses which you claim 
resulted from the incident which is the subject matter of this 
litigation. 7 | 

19. Give full details concerning the last financial 
report prepared for Plaintiff prior to April 4. lone including 


all liabilities ana assets, gross sales, ate ete. and 


i0 
list the name and address cf the accountant who prepared the 
same, aS well as the date it was prepared. 

20. Did the Plaintiff retain the services of a public 
adjuster to represent it in connection with this clain? 

21. 4I£ your answer to the preceding Interrcgatory is 
in the affirmative, vlease give the name and address of the 
public adjuster, the date the contract was signed, the nane 
of the individual signing on behalf of the public adjuster and 
the amount agreed to be paid to the vubdlic adjuster. 

22. Xx a Proof of Loss was submitted for che physical 
damage to the property as alleged, give full details concerning 
the,Proofs of Loss filed with National Surety Corporation, 
Reliance Insurance Company and Centennial Insurance Company, 
eeraaee the name and address of the v:ersun executing the 
LST of Loss, the-name and address of the Notary Public 
notarizing the sane, the name and address of the »erson vho 
stecasan it, the amount claimea, and the date or dates filed. 

23. If you claim thet you filed a Proof ox Loss for 


$ 
the interruption to your business which is the subject patter 


of this litigation, state the name and address of the oerson 


; 
preparing the Proof of Loss, the name and address of the person. 


who executed it, the name and address of the Notary Public 
t 


who notarized it, the amount clained ana the date or dates 


the Proot of Loss was filed with each of the Defendants, 


{ 
§ 


1] 


Netional Surety Corporation, Reliance Insurance| Company and 


Centennial Insurance Company. 
24. State the exact date or dates you or your re- 


| 
presentative contacted any contrator or builder for the purpose 


of securing an estimate on the damage to the building. 


25. State the date or dates the contractors or 
builders submitted estimates to you or your representative. 
26. State the date or dates you or your BTS 
informed the Defendants of the amount of the SES 


27. State the date or dates you authorized the builders 


| 
or contractors to start repairs on the premises. 


23. Explain in detail the delay between the time you 


received the estimates and the date you instructed the builder 


to start repairs. | 


29. State the date the repairs were SSE ECO and/or 
the date the builder intormmed you the building was xveady for 
occupancy. 


30. Enumerate in detail the loss of fixtures and 


inventory. 


31. State the nanes and addresses of the insurance 


companies who paid claims for loss of fixtures and inventories. 
- 32. State the names and addresses of the dealers: who 


installed the new fixtures, the dates the tixtures were ee 


and the dates they were installed. 


12 
33. Give the names and addresses of the wholesale 
liquor and wine dealers who replaced the inventory, the amount 


of the replacement and when the orders were given. 


FP. WAINWRIGHT BARNES 


Attorneys for Defendants, Netional 
Surety Corporation, Reliance 
Insurance Company and Centennial 
Insucance Company 
1314 - iSth Street, N. W. 
Washington, D. C. 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 
ANSWERS TO INTERROGATORIES 


1. The building in quest sor is owned by Mudrick Realty Company, 
1414 Irving Street, N. W., Washington, D. C.; it was acquired in 1954 and was 
never owned by the plaintiff. 
C 2. The plaintiff was organized under the laws of the State of 
Delaware on June 27, 1947. 


3. No Subchapter S election has been filed. 


4. Max Mudrick, 1508 Sanford Rd., Silver Spring, Maryland, President 


and Treasurer. Aldee Mudrick, same address, Vice President and Secretary; the 
Directors are the same individuals. 

5. Since this proceeding does not relate to a claim for damage to 
the building, which the plaintiff does not own, this interrogatory does not 


appear applicable. 


| 
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6. First licensed in 1954 under name of Mudrick's, Inc., license 
number A-7026, 
7. Not applicable (See No. 5 above). 
8. Not applicable (See No. 5 above). | 
9. See attached invoices for extent of building repairs. 
10. Not applicable, 
11, Hymen Tash, 1705 DeSales Street, N. W., Washington, D.C. 
12, ‘TAXABLE PERIOD ENDED OPENING INVENTORY | CLOSING INVENTORY 
May 31, 1967 $ 87,491.04 | -$ 84,196.20 
May 31, 1966 98 , 582.38 : 87,491.04 © 
May 31, 1965 102,772.53 : 98,582.38 
Gross receipts for taxable years ended | ; 
May 31, 1967 $1,173,079.92 
May 31, 1966 1,327,497.58 
May 31, 1965 1,355,932.82 
(See Schedule Attached) 
Net income for taxable years ended 
May 31, 1967 $ 173.02 
May 31, 1966 (Loss) | (7,785.50) 
May 31, 1965 (Loss) (8,286.85) 
Net operating loss available for taxable years ended 
May 31, 1967 $ 28,485.79 
May 31, 1966 20,700.29 


May 31, 1965 ' 12,413.44 


Does not apply. 


None listed. 
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19. No such reports are prepared, except to the extent required for 
income tax purposes; the accountant is Hymen Tash, 1705 DeSales Street, N. W., 
Washington, D. C. 
7 20. This interrogatory is answered in the affirmative. 


21. Goodman-Gable-Gould Company, One Charles Center, Baltimore, 


Maryland, 21201, April 10, 1968, Myron Schwartz; agreed compensation 5% of 


gross amount of settlement. 

22. Not applicable (physical damage to property not part of present 
claim). 

23. Copies of the proofs of loss are not available; however, each 
cx them was prepared by Goodman-Gable-Gould (above address) and were mailed to 
each of the defendants on October 4, 1968; certified mail receipts are in 
plaintiff's possession showing delivery to the various defendants. 

24. Initial contact with the contractor was made by the adjuster on 
or about May 15, 1968. 

25. Estimates were submitted on or about June 7, 1968. 

26. The defendants were notified on or about June 7, 1968. 

27. The estimates were agreed to on or about June 11, 1968; author- 
izatipn to proceed with the necessary work was given almost immediately after 
the estimates were approved. 

28. There was no appreciable delay between receipt of estimates and 
work a:thorization; there was delay in completing the repairs due to various 
circumstances, including (1) delay in obtaining needed refrigeration equipment, 
(2) unsafe condition of adjacent structures and (3) insecure and eneecriod 
neighborhood conditions. 


29. On or about October 15, 1968. 
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30. See attached estimates; in addition, there was extensive damage 


to refrigeration equipment and total destruction of inventory; total loss of 


these items claimed was $78,750.00. 


31. Hartford Fire Insurance Co., Hartford, Conn. 
National Surety Corporation, New York, N. Y. 
Reliance Insurance Company, Philadelphia, Pa. 
Charles Bever2y, Inc. 

4515 14th Street, N. W. 

Washington, D. C. 


John Nelson 


657 South Carolina Ave., S. 
Washington, D. C. 


(time periods stated above) 
| 


33. Purchases of inventory made for re-opening of store on December 3, 


| 
1968, were as follows: 


Myers Candy and Tobacco Co., 5646 3rd St., N. E. 
House of Wines, 6500 Chillum Place, N. W. 

| 
Frank's Distributing Co., 3010 Earl Place, Ni 


American Sales Co., 6101 Blair Road, N. W. 


Rock Creek Ginger Ale Co., 500 Penn St., N. E. 
Pepsi-Cola Bottling Co., Cheverly, Md. 
Mersu Distributing Co., 5760 2nd St., N. E. 


George M. Mason Co., 2900 9th Street, N. E. 


Premium Distributing Co., 3350 New York Ave., N. E. 
Anheuser-Busch, Inc., 2815 V Street, N. E. : 
P. Ballantine & Sons, 801 Irving Street, N. E 


| 
C. K. Johnson, Inc., 2121 w. Virginia Ave., N. E. 


Forman Prothers, Inc., 1460 Okie St., N. E. 


$ 1,680.21 
4,664.38 
1,078.10 

441.50 


157.40 
61.65 
60.50 
244.07 
399.44 
680.97 
267.90 
1,588.80 


6,313.75 
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Decker Distributing Co., 2601 Evarts St., N. E. 2,489.16 
Milton S. Kronheim & Son, Inc., 2900 V St., N. E. 12,135.82 
Globe Distributing Co., 3141 V Street, N. E. 2,928.62 
Austin Nichols & Co., 1616 I Street, S. W. 252.68 
International Distributing Co., 3000 V St., N. E. 3,082.40 
Seven-up Bottling Co., 3737 Branch Ave., 

Hillcrest Heights, Md. 51.75 
National Brewing Co., 2230 Adams Place, N. E. 254.30 
Middle Atlantic Dist. Co., 2210 Adams Place, N. E. 1,935.84 


Beitzell & Co., 707 Edgewood Place, N. E. 4,301.73 


TOTAL $ 45,070.97 


MUDRICK'S, INC. 


By 
Max Mudrick, President 


[Subscription Omitted in Printing] 
[Certificate of Service Omitted in Printing] 


MUDRICK'S, INC. 
SCHEDULE OF BUSINESS EXPENSES 
FISCAL YEARS ENDED MAY 31, 
ANSWER TO INTERROGATORY NO. 14 
1967 1966 1965 
Officers’ Compensation $ 31,200.00 $ 31,200.00 $ 31,200.00 


Salaries and Wages 37,119.26 38,981.56 38,179.43 


Repairs 994.78 826.19 1,355.75 


Rent 9,600.00 9,600.00 - 9,600.00 
Taxes . 7,418.05 5,200.98 4,872.49 
Interest 4,217.50 3,514.45 3,664.10 


Depreciation ; 4,699.96 4,340.21 2,925.67 


| 
Advertising 4,648.79 4,665.98 4,842.51 
Group Insurance 1,488.97 1,531.90 272.99 
Insurance 5,654.68 3,154.27 3,529.78 
Legal and Audit 1,975.00 1,750.00 1,525.00 


Delivery Expenses 1,350.83 1,946.82 1,362.82 


Dues and Subscriptions 1,742.48 1,692.50 1,630.00 
Heat, Light and Power 1,154.98 1,248.99 968.15 
Telephone 668.21 558.63 595.26 
Supplies 351.79 138.12 583.62 
Miscellaneous 931.57 832 -12 670.82 


2,696.27 2,807.88 


TOTALS $ 115,216.85 113,878.99 $110,586.27 
————= SS SS SSS 


Uncollectible Checks so .- 


[Caption Omitted in Printing] 
MOTION OF DEFENDANTS, NATIONAL SURETY CORPORATION, 
RELIANCE INSURANCE COMPANY AND CENTENNIAL INSURANCE 
COAZANY FOR SUMMARY JUDGMENT 


Comes now the Defendants, National Surety Corporation, 
Reliance Insurance Company and Centennial Insurance Company, and 
moves this Honoxable Court for Summary Judgment See there are 
no genuine issues of law or fact to be determined by the Trial 
Court, as is more fully set forth in the Statenent of Material 
Facts and Points and Authorities attached hereto. 


Attorneys for Defendants, BRAULT, GRAHAM, SCOTT & BRAULT 
National Surety Corporation, 


Reliance Insurance Company and Sf os 
Centennial Insurance Company are =) 
1314 = 19th Street, N. W. BY: _/.\ 72 


Washington, D. C. 20036 DENVER H. GRAIAM 
AD-2-1646 | 
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[Caption Omitted in Printing] 
STATEMENT OF MATERIAL FACTS 
Same EE RIAL FACTS 


The Defendants, National Surety Corporation, Reliance 
Insurance Company and Centennial Insurance Company, submit the 
following Statement of Material Facts in accordance with Rule 
9(h) of the rocatinites ef Civil Procedure: 

1, These Defendants issued fire insurance policies to 


the Plaintiff, which were in full force and effect on April 4, 


1968, as more fully set forth in Paragraph 4 of the Complaint. 


2. On or about April 4, 1968, rioting, fire and 
vandalism occurred on the Plaintiff's premises, anda the business 
was closed on that day and remained closed for some time there~ 
after. (See Paragraph 5 of the Complaint.) 

3. On April 10, 1968, the Plaintiff hirea the 
services of an adjusting company known as Goodman~-Gable-Gould 
Company, 1 Charles Center, Baltimore, Maryland, to represent 
them in a claim to be presented against the insurance companies 
and agreed to pay Five Per Cent of the gross amount of the sete 
tlement to that Company. (See Plaintiff's Answer to interroga=- 
tory No. 21.) 

4. Proofs of Loss were prepared by Goodman-Gable-Gould 
Company and were mailed to each of the Defendants, including the 
three Defendants making this Motion, on October 4, 1968. (See 


Answer to Interrogatory Ro. 23.) 


| 
| 
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5. Each of the Defendants herein submitted insurance 


bolicies with identical pages 2, as is set forth in “Exhibit A" 
attached hereto, | 


BRAULT, GRAHAM, SCOTT & BRAULT 


BY: 

DENVER H. G2AKAM 

Attorneys for Defendants, 

National Surety Corporation, 

Reliance Insurancé Company and 

Centennial Insurance Company 
1314 = 19th Street, N. We 
Washington, D. C. 20036 
AD=2=1646 


Page 2 


| 
| 
“EXHIBIT A® | 
| 


1 Conesaiment, Th.s entire policy shall be void if, whether 
2 faud. before or alter a less, the insured has wil- 
3 fully concealed or misrepresented ny ma- 
4 tericl fact or circumstance concerning this insurance} or the 
S subject thereof, or the interest of the insured therein, or in case 
6 of cny feud or false swearing by the insured relating ‘thereto. 
7 Uninsurable This policy shall not cover accounts, bills, 
gad currency, deeds, evidences of debt, money or 
9 excepted property. securities; nor, unless specifically inamed 
o| hereon in writing, bullion meanus¢ripts. 
Perils not This Company shall not be liable for loss by 
included. fire or other perils insur Sainst jir this 
Pelicy caused, directly or indirectly, by: (a) 
enemy attack by crmed forces, including action taken By mili- 
tory. naval or cir forces in resisting en actual or en immediately 
S impending enemy aticck; (b) invasion; (c) insurrectidn; (d) 
tebellion; (e) revolution: (i) civil war: (g) usurped power; (h) 
order of any civil authenty excest acts of destruction at the time 
of and for the purpose of preventing the spread of fire, provided 
that suck fre did not originate fom cny ot the perils excluded 
1 by this policy; (i) neglect of the insured to use all reasonable 
mecns to seve ond preserve the property at and ater a loss, or 
when the property is endengerec by fire in neighboring! prem- 
24 ises; (j) nor shall this Company be liable for loss by theft. 
25 Other Insurance. Other insurance may be prohibited!or the 
25 cmount of insurance may be limited by en- 
' 


creased by any meanswithin the con- 
trol or knowledge of the insured; or | 2 
(b) while a described building, whether intended for occupancy 
by owner or tenant, is vacant or unoccupied beyond a period of 
35 sixty consecutive days; or | 
36 (c) as @ result of explosion or tiot, unless fire ensue, and in 
37 thet event for loss by fire ozly. | 
38 Other perils Any other peril to be insured against or sub- 
39 or subjects. ject of insurance to be covered in this policy 
0 shall be by endorsement in writing he: eon OF 
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28 

29 

st | 
32 

33 
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41 added hereto. 


42 Added provisions. The extent of the application of insurance 
43 uncer this policy and of the contribution to 
44 be made by this Company in case of loss. and any other pro- 
45 Vision o> agreex ot tent with the provisions of this 
46 policy, may be prov ting added hereto, but no pro- 
47 vision mey be waived except such as by the terms of this policy 
43 is subject to change. 
43 iver No permission aifecting this insurance shell 
SO provisions. exist, or waiver of any provision be valid, 
i unless granted herein or expressed in writing 
rete. No provision, stipulation or forfeiture shall be 


This policy shall be cancelled at cny time 
et the request of the insured, in which case 
this Company shall, upon demand end sur- 
i this policy, refund the excess of paid premium above 
60 the customary shor: rctes for the expired time. This pol- 
6! icy may be cancelled ct cny time oy this Company by giving 
62 he insured « five days’ written notice of cancellation with 
§3 or nowt tender of the excess of paid premium cbove the pro 
64 rete prem 7 the expired time, w! excess, if not ten- 
1] be refunded on demend. Notice of cancellation shall 
ct scid excess premium (if not tendered) will be re- 
ndéed on demand. 
If joss hereunder is made payable, in whole 
or in pect, to « designated mortgagee not 
nemed herein cs the insured, such interest in 
this policy may be cancelled by giving to such 
mortgagee c ten dcys’ written notice of can- 
néer proof of loss such mortgagee, uson 
of loss in the form herein specitied 
n sixty (60) cays thereaiter end shall be subject to the pro- 
¢ to appraisal and time of payment and of 
- s Company shall claim that no liability ex- 
79 isted es to the mor:gagor or owner, it shall, to the extent of pay- 
20 ‘ment of loss to the mortgagee, be subrogated to ail the mort- 
8! gacee’s sights of recovery, but without impainng m rigagee’s 
82 ‘right to sue: or it may say off the mortgage debt and requir 
83 cn assignment thereof and of the mortgage. Other frovisions 
84 ‘relating to the interests and obligations of such mortgagee may 
85 be added hereto by agreement in writing. 

86 Pro rata liability. This Company shall not be hable for a greater 
87! proportion of any less than the cmount 
88 hereby insured shall bear to the whole insurance covering the 
89!property against the peril involved, whether collectible or not. 
90 Requirements in The insured shall give immediate written 
S1 case loss occurs. notice to this Company of any loss, protect 
92 the property from further damage, forthwith 
93'separate the damaged and undamaged personal property, put 
94'it in the best possible order, furnish a complete inventory of 
95 the destroyed. damaged cnd undamaged property. showing in 
96 detail quantities, costs, actual cash value and amount of loss 
97\ claimed; and within sixty days after the loss, unless such time 
98 is extended in writing by this Company. the insured shall render 
89 to this Company a proof of loss, signed and sworn to by the 
100\insured, stating the knowledge and belief of the insured as to 
101 the following: the time and orgin of the loss, the interest of the 
102' insured and of all others in the property. the actual cash value of 
103 each item thereof and the amount of loss thereto. all oncum- 
104 brances thereon, all other contracts of insurance, whether valid 
105 or not, covering any of said property, any changes in the title, 
106' use, occupation, location, possession or exposures of said prop- 
107\ erty since the issuing of this policy, by whom and for what 
108' purpose any building herein described and the several parts 
109! thereof were occupied at the time of loss and whether or not it 
110! then stood on leased ground, and shall furnish a copy of all the 
111 descriptions and schedules in ail policies and, if required, verified 
112 plans and specifications of any building, fixtures or machinery 
13! destroyed or damaged. fThe insured, as often as may be reason- 
14 ably required, shall exhibit to any person designated by this 
15 Company all that remains of any property herein described, and 
16 submit to examinations under oath by any person named by this 
117 Company, and subscribe the same; and, as often as may be 
118 reasonably required, shall produce for examination all books of 
119 account, bills, invoices and other vouchers, or certified copies 
120' thereof if originals be lost, at such reasonable time and place as 
121! may be designated by this Company or its representative, and 

122 shall permit extracts and copies thereof to be made. 


1 
} 
1 
1 


123 Appraisal, 
124 


125 the amount of loss, then, on the written 
126 shall select a competent and disint 

the other cf the appraiser selected 
The appraisers shell first 
interested umpire; end failing for 
such umpire, then, on 
such umpire shall be selected by cj 


demand. 


the state in which 


Fraisers shall then appr 
cask value end loss 


t their differen 


submi 


ing, so itemized, of eny two whe: 
determine the cmount of actual 
shall be paid by the party sel: 


138 appraiser 
139 penses of appraisa! 
140 equelly. 

141 Company's 

142 options, 

143 


144 peir, rebuild or replace the property destroyed er 
and quality within « recsonabl 
146 ing notice of its intention so to do within thirty di 


148 other of like kind 


147 receipt of the proof 
148 Abandonment. 

149 

180 When loss 

1$1 payable. 
1$2 

153 received b’ 
134 either by agreement 


155 pressed in. writing or 
cwerd as herein provided. 


187 Suit. 
158 


159 court of lew or equity unless all the 
160 shell have been complied with, and 


161 twelve months next 
162 Subrogation. 

163 

164 any party 
65 by this Company. 


Kansas — In the numbered line provisions, 
: words “twelve months”” in line 
Narch O2kota — The words “twelve month 


STATE 


EXCEPTIONS s 


IN WITNESS WHEREOF this Com 
unless countersigned by the dul 


[Caption Omitted in Printing] 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


The plaintiff, by its 


judgment filed by defendants National Surety Corporation, 


Company and Centennial Insurance Company, 


genuine issues of material fact 


judgment as a matter of law. 


Y this Company and esceriair 


This Company may require from the in: 


for loss to the extent that payment therefor is 


the words “demand and” 
18] are changed to “sixty months’. 


pany kas executed and attested the 
Y cutherized Agent of this Company at 
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In case the insured and this Company shall 
fail to agree as to the actual cash value or 
demand of either, each 
erested appraiser and notify 
within twenty days $f such 
select a competent and dis- 
fifteen days to agree upon 
request of the insured or this Company, 
udge of a court of record in 
the property covered is located. The ap- 
cise the loss, stating separctely ‘actual 
failing to agree, shell 
ire. An cweord ih writ- 
¥ skail 
| Each 
|e ex- 

ties 


to each item; and, 
ces, only, to the ump: 
n filed with this Compan 
cash value and loss. 
ecting him and 
ond umpire shall be paid by the 
It shall be optione! with this Company to 
tcke all, or any pert, of the property ict the 
agreed or appraised value, and also/to re- 
demeged with 
e time, on giv- 
cys after the 
of loss herein required. | 
There can be no cbandon: 
pany of any property. t 
he amount of loss for which this Company 
may be liable shell be payable sixty days 
etter proof of loss, as herein Provided, is 
mment of the loss is made 
between the insured and this Company ex- 
by the filing with this Company pf on 


No suit or action on this policy for the recov- 
ery of any claim shall be sustainable in any 
fequirements of this policy 
unless commenced within 
ter inception of the loss. 


ment to this| Com- 
I 


ot ' 
sured 
an assignment of all right of tTecovery against 
made 


in line 38 and “on demand” in lines 65 and 67 are deleted and the 
| 


in line 161 of the numbered line provisions are changed to “thirty-six months”. 


se presents; but this policy shel not be valid 
the agency hereinbefore mentioned. 


counsel, opposes the motion for summary 


Reliance Insurance 


on the grounds that there are 


e not entitled to 


and that the defendants ar 


The bases ‘for this opposition are set forth in greater detail in 
the attached Statement of Genuine Issues and Memorandum of Points and Authori- 
ties. 

Accordingly, it is respectfully submitted that the motion for 


summary judgment should be denied. 


. Werner Strupp 


Attorney for Plaintiff 


[Caption Omitted in Printing] 


STATEMENT OF GENUINE ISSUES 
UNDER RULE 9(h) 
‘ 


The plaintiff contends that the following are genuine issues of material fact 
which can only be resolved by a trial of this case. 

- 1. Because of the nature of a business interruption insurance 
clains the proofs of loss submitted to the defendants on October 4, 1968 
were timely within the meaning of the policy provisions. 

2. In the alternative, the extensions of time for filing of proofs 
of loss granted by defendants" agents, as well as their conduct before and 
after the proofs were filed, demonstrate a clear intention to waive the time 
limitations, if otherwise applicable. 

3. Copies of the letters, dated May. 15, 1968, June 13, 1968, 

July 12, 1968 and August 12, 1968, addressed by the defendants’ adjusters to 
plaintiff's adjusters are attached hereto as Exhibits A, B, C and D, respec- 


tively; copies of letters transmitting proof of loss under date of October 4, 


1968 and rejecting’ same are attached hereto as Exhibits E and F respectively 


[although the copies pertain to one company only, it is believed that the 


correspondence is identical with respect to all defendants]. 
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4. Attached hereto as Exhibit G is a copy of|the Business 


| 
Interruption endorsement in force with respect to all of the policies here 
| 


involved. 


by es Os 
Le COPS Cet 


Werner Strupp 
Attorney for Plaintiff 


Cea ee. 


z~ EXHIBIT A 
{ SSzstez 


miles alee cant 


”~ a 
Se Sxiso 302 


— ms A WVr-.-- 
(G== io. 2600 Virz- 


Tho GoctinaneGablo Cmseny 
Gas 


—, ves 33 
Sebvinsyrs 


authority, on 
Fees vo you 2 30 cay oxtens 
: : aig. connection 


Zor an accisio 
om aii ciains $s 


a 
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” 
ke 
dn 

wv 


a 
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Yours ver ery truly, 


LOL Ey 


Le-A. Roid, 
Supsrvisor 


QUALITY SERVICE THROUGH EXPERIENCE AND EDUCATION 


24 


EXHIBIT B 


metomeot 
a ees 


. Sty ine on : 
Adivs'cext Suite 301 - Watergate Office Building 


Burson, ine 2600 Virginic Avenue, N.W., Washington, D.C. 
7 —) aoe we 


June 13, 1968 


The Goodman-Gabdle-Gould Company 
One Charles Center 
Beltimors 21201, Marylen 


lm ve a rm = sheele! * o : 
Attn: Mr. Norman 5. Goodman oweathion ef fhan Soo 
Pihing Proore or Loss 
Gentlemen: 
fhis letter will grants you an extension of time of an additional 


thirty (30) days for filing Proofs of Loss in connection with 
all claimSwhich we are handling wich your firm. 


Yours very truly, 


LOKMS 


L. A. Reid, 
Supervisor 


G eneral EXHIBIT C 


Adjustment Suite 301 - Watergate Office Building . 
1 2600 Virginia Avenue, N.W., Washington, D.C. 
Bureau, Inc. 


July 12, 1968 


The Goodman-Gable-Gould Company 
One Charles Center 
Baltimore 21201, Maryland 

‘ | : Re: Extension of time for 
Attn: Mr. Norman B. Goodman filing Proofs of Loss 


Gentlemen: 


This letter will) grant you an extension of time of an additional 
thirty (30) days for filing Proofs of Loss in connection with 
all claims which we are handling with your firm. This excludes 
claims insured by the General Accident Group and the Safeco 


Groupe Yours very truly, 


Le. A. Reid, 
LARsel Supervisor’ 
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laa EXHIBIT D 
j' General 
| Adjustment 


\ Bureau, Inc. SUITE 207 © WATERGATE OFFICE BUILDING 


Ts a a eee ne ee te et mee 


= ot eee 
=e 2600 VIRGINIA AVE., N.W. ° WASHINGTON, 0.C. 20037 


August 12, 1968 | 


The Goodman-Gable-Gould Company 
One Charles Center 
Baltimore, Maryland 


Attn: Mr. Norman 8. Goodman 
Re: Extension of time for 
filing Proofs of Lass 

. 


Gentlemen: | 
This letter will grant you an extension of time of an additional 
thirty (30) days for filing Proofs of Loss in connection with 
all claims which we are handling with your firm. | This excludes 
claims insured by the General Accident Group and ithe Safeco 
Group. 


C. He. Lewis 
Manager 


Gaertner semteeeereerrsese eee 
QUALITY SERVICE THROUGH EXPERIENCE AND EDUCATION 
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EXHIBIT E 


The Goodman-Gable-Gould ( Company 
Contified Public Adjusters 


ONE CHARLES CENTER 


BALTIMORE, MARYLAND 21201 
AREA CODE 301 ————539-2870 


October 4, 1968 


Reliance Insurance Company 
401 Walnut Street 
Philadelphia, Pennsylvania 


Gentlemen: 


Mudrick's,Inc. 

1414 Irving St., Ne We 
Washington, D. C. 
Riot: 4/5/68 
Buginess Interruption 


Policy #FF_ 88 20 07 


Solely in compliance with the requirement that Proof of 
Loss be filed within a specified period, said Proof of Loss is 
respectfully submitted herewith reserving the right to file 
corrected Proof of Loss at such time as the adjustment can de 
consummated ssatisfactor2ly. 


Very truly yours, 
THE GOODMAN-GABLE-GOULD COMPANY 


Myron Schwartz 
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EXHIBIT F 
General 
Adjustment | 


| 
Bureau, Inc. SUITE 207 @ WATERGATE OFFICE BUILDING 


2600 VIRGINIA AVE,, N.W. @ WASHINGTON, D.C. 20037 


October 29, 1968 


CERTIFIED MAIL 


Goodman-Gable-Gould Company 
Woodward Buildi 


Washington, D. C. 20005 


Gentlemen: Insured: Mudricks, Inc. 
1yl) Irving Street, j.W, 
Washington, D, C. 
Civil Disorder: )-5-68 
Business. Interruption 
Policy No. FF '882007 


GAB File No. 19802-2181, 


re acknowledge receipt of alleged Proof of | Loss filed 
yes on the Reliance SES SSOESS Company dated October 


ee 8. | 


This alleged Proof of Loss is rejected as it is totally 
deficient in providing information required by policy 
contract and is being held in our file subject to your 
order. ! 


Yours very truly, 


L. L. Bean 


General if ; 


QUALITY SERVICE THROUGH 


EXPERIENCE ANDO EOUCATION 
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EXHIBIT G 


Form TE 1 
(Edition 9/65) 
BUSINESS INTERRUPTION FORM NO. 3 


GROSS EARNINGS FORM FOR MERCANTILE OR NON-MANUFACTURING RISKS 


Insurance attaches to this item(s) only when “Business Interruption.” a specific amount and a contribution (coinsurance) percentage are * 
specified therefor in this policy. jand. unless otherwise provided, all provisions and stipulations of this form and policy shall apply separately 
to each such item, 

1. This policy insures against loss resulting directly from necessary interruption of business caused by damage to or destruction of real 
os aa property by the peril(s) insured against, during the term of this policy, on premises occupied by the fnsured and situated as herein 

lescribed. . 
_ _ 2. In the event of such damage or destruction this Company shall be liable for the ACTUAL LQSS_SUSTAINED by the Insured result- 
ing directly from such interruption of business. but not exceeding the reduction in Gross Earnings less charzes and expenses which do not 
necessarily continue during the interruption of business, for only such length of time as would be required with the exercise of due diligence 
and dispatch to rebuild, repair or replace such part of the property herein described as has been damaged or destroyed, commencing with the 
datc of such damage or destruction and not limited by the date of expiration of this policy. Due consideration shall be given to the continua- 
tion of normal charges and expenses. including payroll expense, to the extent necessary to resume operations of the Insured with the same 
quality of service which existed immediately preceding the loss. 
rh 3. —— of Operations: It is a condition of this insurance that if the Insured could reduce the loss resulting from the interruption 
of Dusin . 
(a) by complete or partial resumption of operation of the property herein described, whether damaged or not, or 
(b) by making use of merchandise or other property at the location(s) described herein or elsewhere, 
such reduction shail be taken into account in arriving at the amount of loss hereunder. 

_ 4. Expenses to Reduce Loss: This policy also covers such expenses as are necessarily incurred for the purpose of reducing loss under this 
Policy (extept expense incurred to extinguish a tire), but in no event shall the aggregate of such expenses exceed the amount by which the loss 
otherwise, payable under this policy is thereby reduced. Such expenses shall not be subject to the application of the Contribution Clause. 

5. Gfoss Earnings: For the purposes of this insurance “Gross Earnings” are defined as the sum of: 

(a) Total net sale, and 
(b) Other earnings derived from operations of the business, 
less the cost of: 
(c) Merchandise sold, including packaging materials therefor, : 
(d) Materials and supplies consumed directly in supplying the service(s) sold by the Insured, and 
) Service(s) purchased from outsiders (not employees of the Insured) for resale which do not continue under contract. 
No other costs shall be deducted in determining Gross Earnings. 
In determining Gross Earnings due consideration shall be given to the experience of the business before the date of damage or destruction 
and the probable experience thereafter had no loss occurred. 

6. Contribution Clause: In consideration of the rate and form under which this policy is written, this Company shall be liable, in the 
event of loss, for no greater proportion thereof than the amount hereby covered bears to the Contribution (Coinsurance) percentage specified 
on the first page of this policy (or endorsed hereon) of the Gross Earnings that would have been earned (had no loss occurred) during the 12 
months immediately following the date of damage to or destruction of the described property. 

7. Interruption by Civil Authority: This policy is extended to include the actual loss as covered hereunder during the period of time, not 
a 2 consecutive weeks, when, as a direct result of the peril(s) insured against, access to the premises described is prohibited by order 
of civil authority. 

8. Special Exclusions: This Company shall not be liable for any increase of loss resulting from: 

(a) enforcement of any local or state ordinance or law regulating the construction. repair or demolition of buildings or structures; or 
(b) interference at the described premises, by strikers or other persons, with rebuilding, repairing or replacing the property or with 
the resumption or continuation of business; or = 
(c) the suspension, lapse or cancellation of any lease. license. contract or order unless such suspension, lapse or cancellation results 
directly from the interruption of business, and then this Company shall be liable for only such loss as affects the Insured's earn- 
ings during, and limited to, the period of indemnity covered under this policy; 
nor shall this Company be liable for any other consequential or remote loss. 

9. Pro Rata Clause: The liability under this policy shall not exceed that proportion of any loss which the amount of insurance hereunder 
bears to all insurance, whether collectible or not. covering-in any manner the loss insured against by this policy. 

10. Definition of **Normal’’: The condition that would have existed had no loss occurred. 

11. Loss Clause: Any loss hereunder shall not reduce the amount of this policy. 

12. Minimum Retained Premium —If this policy is cancelled at the request of the Insured, the total premium retained by the Company 
shall not be less than $10.00. 

13. Altcrations and New Buildings: Permission granted to make alterations in or to construct additions to any building described herein 
and to construct new buildings on the described premises. This policy is extended to cover, subject to all its provisions and stipulations, loss 
resulting from damage to or destruction of such alterations. additions or new buildings while in course of construction and when completed 
or occupied. provided that. in the event of damage to or distruction of such property (including building materials, supplies, machinery or 
equipment incident to such construction or occupancy‘while on the described premises or within one. hundred (100) feet thereof) so as to de- 
lay commencement of business operations of the Insured, the fength of time for which this Company shall be liable shall be determined as 
otherwise provided herein but such determined length of time shall be applied and the loss hereunder calculated from the date that business 
operations would have begun had no damage or destruction occurred. 5 i 3 , * 

This clause does not waive or modify any of the conditions of the Automatic Sprinkler Clause. if any, attached to this policy. 

14. Electrical Apparatus Clause: This Company shall not be liable for any loss resulting from any electrical injury or disturbance in elec- 
trical appliances. devices. fixtures or wiring caused by electrical currents artiticially gencrated unless fire ensues and, if fire docs ensue, this 
Company shall be liable only for its proportion of loss caused by such ensuing fire. 

15. Liberalization Clause: If during the period that insurance is in force under this policy, or within 45 days prior to the inception date 
thereof. on behalf of this Company there be adopted. or filed with and approved or accepted by the insurance supervisory authorities. all in 
conformity with law. any changes in the form attached in this policy by which this form of insurance could be extended or broadened with- 
out increased premium charge by endorsement or substitution of form, then such extended or broadened insurance shall inure to the benetit 
of the Insured hereunder as though such endorsement or substitution of form had been made. 
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16. Nuclear Clause: The word “fire” in this policy or endorsements attached hereto is not intended to and does not embrace nuclear re- 
action of nuclear radiation oF radioactive contamination, all whether controlled or uncontrolled. and loss by nuclear reaction or nuclear 
radiation of radioactive contamination is not intended to be and is not insured against by this policy or stid endorsements, whether such loss 
be direct or indirect. proximate or Femote. or be in whole or in part caused by. contributed to, of a: gravated by “fire” or any other perils 
insured against by this policy or said endorsements: however. subject to the foregoing and all provisionsiof this policy, loss by “fire” resuit- 
ing from nuclear reaction of nuclear radiation of radiouctive Contamination is insured against by this policy. 

i 


THE PROVISIONS PRINTED ON THE BACK OF TIS ENDORSEMENT ARE | HEREBY 
REFERRED TO AND MADE A PART HEREOF. | 


EXTENDED COVERAGE 
(Perils of Windstorm, Hail, Explosion, Riot, Riot Attending a Strike, Civil Commotio: y| Aircraft, Vehicles, Smoke, 
Except as Hereinafter Provided.) (Note—No additions Ot erasures in wording in| this form permitted) 
(Effective only When Premium for Extended Coverage is Stated on First Page of This Policy 
or when made a part of this policy by endorsement and additional premium charged.) 


In consideration of the premium for this covera first page of this policy, and subject to provisions and stipulations 
Chereinafter referred to as “provisions’ to which this endorsement is} attached, including endorsements 
thereon. the coverage of thi loss by WINDSTORM, HAIL, EXPLOSION, RIOT, RIOT 
ATTENDING A STRIKE, AIRCRAFT, VEHICLES AND SMOKE. 


r amounts of insurance provided in the pdlicy to which it is attached. 


rovisions of this endorsement shall apply to each item separately. 


of the provisions of this policy, including riders and endorsements (but not this 
this endorsement wherever the word “fire” appears there shall be substituted therefor 
ag the case requires. | 


Ss imi i 0 nce of the same type. The words 
“joint loss”, as used in the foregoing, mean that portion of the loss in excess of the highest deductible, if any, to which this endorse- 
ment and other types of insurance above referred to both apply. 


Nuclear Exclusion Clause No. 1: Loss by nuclear reaction or nuclear radiation or eh contamination, all whether con- 
trolled or uncontrolled, is not insured against by this Extended Coverage Endorsement, whether |such loss be direct or indirect, 
proximate or remote, or be in whole or in part caused by, contributed to, or aggravated by windstorm, hail, explosion, rivt, riot 
attending a strike, civil commotion, aircraft, vehicles or smoke; and nuclear reaction or nuclear rddiation or radioactive cont2mina- 
tion, all whether controlled or uncontrolled, is not “explosion” or “smoke.” i 


| 

War Risk Exclusion Clause: This Company shall not be liable for loss caused, directly or indirectly, by (a) hostile or warlike 

action in time of peace or war, including action in hindering, combating or defending against an actual, impending or expected 

« attack, (1) by any Government or sovereign power (de jure or de facto), or’ by any authority maintaining or using military, naval 
or air forees; or (2) by military, naval or air forces: or (3) by an agent of any such government, power, authority or forces, it 
being understood that any discharge, explosion-or use of any weapon of war employing nuclear fission or fusion shall be con- 
clusively presumed to be such a hostile or warlike action by such a government, power, authority or forces; (b) insurrection, re- 


bellion, revolution, civil war,. usurped power, or action taken by governmental authority in hindering, combating or defending 
against such an ovcurrence. ' 


Extended Coverage shall not be barred because of 


ended Coverage Endorsement, that, in accordance with the provisions here- 
be deducted from the amount of loss resulting from each windstorm or hail- 
r structure and separately to personal property in the open. 
contained in any building described herein. 
This Company shall be liable for its proportion of the loss in excess of Fifty Dollars ($50.00) \deducted in accordance with the 
Apportionment provisions of this Extended Coverage Endorsement. i 


sis “ : | 
The provisions of this Loss Deductible Clause shall not apply to insurance covering Business Interruption, Earnings, Tuition 
Fees, Extra Expense, Additional Living Expense, Ground Rents, Rents, Leasehold Interest, Profits and Commissions or Errors and 


vered therein caused, (a) by 
= ing the property covered shal} 
shall be liable for loss to the interi- 
by rain, snow, sand or dust entering the benenge) through 

1 ment or ipi - 

ppe ch spent = jcauip ent other piping, un. 
‘ Jnless hability i i first, page of this policy or in the form attached to this policy by separate 
and specific item(s), or by endorsement hereon, this Company shail not be liable for damage to the following property: (a) grain, 
hay, straw or other crops outside the buildings or (b) windmills, windpumps or their towers, or (¢) crop silos (or their contents), 


or (d) lawns, trees, shrubs and plants, or (e) radio and television antennas and serials, whether jattached to building(s) or not, 
including their lead-in wiring, masts and towers, j 
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Water Exclusion Clause: This Company shall not be liable for loss caused by, resulting from, contributed to or aggravated by - 
any of the following: 

(a) flood, surface water, waves, tida. water or tidal wave, overflow of streams or other bodies of water, or spray from any of 

the foregoing. all whether driven by wind or not; 

(b) water which backs up through sewers or drains; 

(c) water below the surface of the ground including that which exerts pressure on or flows, seeps or leaks through sidewalks, 

driveways, foundations, walls, basements or other floors, or through doors, windows or any other openings in such side- 

. Walks, driveways, foundations, walls or floors; 
unless loss by fire or explosion ensues, and this Company shall then be liable only for such ensuing loss. 

Provisions Applicable Only to Explosion: Loss by explosion shall include direct loss resulting from the explosion of accumulated 
&ascs or unconsumed fuel within the firebox (or combustion chamber) of any fired vessel or within the flues or passages which conduct 
the gases of combustion therefrom. However, this Company shall not be liable for loss by explosion, rupture or bursting of: 

(a) steam boilers, steam pipes, steam turbines or steam engines; or : 
i we moeens parts of machinery caused by centrifugal force; if owned by, leased by or actually operated under the control of 

© Insured. : 

The following are not explosions within the intent or meaning of these provisions: 

\2) Concussion unless caused by explosion, 

(b) Electrical arcing, 

(c) Water hammer, 

(d) Rupture or bursting of water pipes. 

Any other explosion clause made a part of this policy is superseded by this endorsement. 

Provisions Applicable Only to Riot, Riot Attending a Strike and Civil Commotion: Loss by riot, riot attending a strike or 
civil commotion shall include direct loss by. acts of striking employees of the owner or tenant(s) of the described building(s), 
while occupied by said striking employees and shall also mclude direct loss from pillage and looting occurring during and at the 
immediate place of a riot, riot attending a strike or civil commotion. Unless specifically endorsed hercon in writing, this Company 
shall not be liable, however, for loss resulting from damage to or destruction of the described property owing to change in tempera- 
ture or humidity or interruption of operations, whether or not such loss is covered by this policy as to other perils. 

Provisions Applicab’e Only to Loss by Aircraft and Vehicles: The term “vchicles,” a9 used in this endorsement, means 
vehicles running on land or tracks but not aircratt. Loss by aircrait or by vehicles shall include only direct loss resulting from 
actual physical contact of an aircraft or a vehicle with property covered hereunder or with the building containing the property 
covered hereunder, except that loss by aircraft includes direct loss by objects falling therefrom. This Company shall not be hable, 
however, for loss (a) by any vehicle owned or operated by the Insured or by any tenant of the described premises; (b) by =f 
vehicle to fences, driveways, walks or lawns; (c) to any aircraft or vchicle including contents thereof other than stocks of aircraft 
or vehicles in proccess of manufacture or for sale. . : 

Provisions Applicable Only to Smoke: The term “smoke” as used in this Extended Coverage means only smoke due to a 
sudden, unusual and faulty operation of any heating or cooking unit, only when such unit is connected to a chimney by a smoke 
pipe or by a vent, and while in or on the premises described in this policy, excluding, however, smoke from fireplaccs or industrial 
apparatus. 

Provisions Applicable Only when this Endorsement is attached to a Policy covering Business Interruption, Earnings, Tuition 
Fees, Extra Expense, Additional Living Expense, Ground Rents, Rents, Leasehold Interest, Profits and Commissions or Consequential 
Loss: When this Endorsement is attached to a policy covering Business Interruption, Earnings, Tuition Fees, Extra Expense, 
Additional Living Expense, Ground Rents, Rents, Leaschold Interest, Profits and Commissions, or Consequential Loss, the term 
“direct”, as applicd to loss, means loss, as limited and conditioned in such policy, resulting from dircet loxs to described property 
from perils insured against; and while the busincss of the owner or tenant(s) of described building(s) is interrupted by a strike 
at the described location, this Company shall not be linble for any loss owing to interference by any person(s) with rebuilding, 
repairing or replacing the property damaged or destroyed or with the resumption or continuation of business. 


CAUTION—When this Endorsement is attached to one fire policy; the Insured should secure like coverage 
on all fire policies covering the same property. 


[Caption Omitted in Printing] 


|  QOPPOSITION TO MOTION OF DEFENDANT GREAT 
AMERICAN INSURANCE COMPANY FOR SUMMARY JUDGMENT 


The plaintiff, by its counsel, opposes the motion for summary 


judgment filed by defendant Great American Insurance Company, on the grounds 
there there are igenuine issues of material fact and that the defendant is not 
entitled to judgment as a matter of law. 

The bases for this opposition are set forth in greater detail in 
the attached Statement of Genuine Issues and Memorandum of Points and 


Authorities. The plaintiff further attaches hereto the affidavit of Myron 


| 
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Schwartz which is also asked to be read in conjunction with the Opposition to 


| 
Motion for Summary Judgment, heretofore filed by the other defendants. 


Accordingly,it is respectfully submitted that the motion for summary 


3 | 
judgment should be denied. | 


Osta a4 fy Ta. | 


Werner Strupp 
Attorney for Plaintiff 


[Caption Omitted in Printing] 
STATEMENT OF GENUINE ISSUES 


UNDER RULE 9(h) 


The plaintiff contends that the following are genuine issues of 


material fact which can only be resolved by a trial of this case. 
1. through 4: The plaintiff adopts and incorporates by reference 
paragraphs 1 through 4 contained in the Statement of Genuine Issues, attached 


to the Opposition to Motion for Summary Judgment, heretofore filed by the 
other defendants herein. ~ 

| 
5. That based on the attached affidavit of Myron Schwartz, there 


is a substantial question of whether a further extension of time for filing 


\ 
the proof of loss was in fact agreed to. 


6. Based-on the allegations of the defendant Great Anerican 


Insurance Company in its Motion for Summary Judgment, there is a substantial 


fact question whether the proof of loss filed by the plaintifé was "incomplete" 


> 


or was "tentative" merely because it was not possible to compute the precise 
amount of business interruption loss at the time of filing. The plaintiff 


“contends that the proofs of loss were as complete as they could be as a result 


of the facts then available. 4 
Oree 


ta oe 


| 

| 

| 
Werner Strupp 

i 

i 

| 

| 


Attorney for Plaintiff 


32 


[Caption Omitted in Printing] 
AFFIDAVIT OF MYRON SCHWARTZ 
SUPPLEMENTING PLAINTIFF'S OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 
DISTRICT OF COLUMBIA ) ss: 
Myron Schwartz, being duly sworn, deposes and says: 


1. That he is a representative of The Goodman-Gable-Gould Company, 


Certified Public Adjusters, located at Woodward Building, Washington, D. C., 


and that he was a representative of said company on April 10, 1968 and at all 


times since that date. 

2. That on April 10, 1968 The Goodman-Gable-Gould Company was 
engaged by Mudrick's, Inc., 1414 Irving Street, N. W., Washington, D. C. for 
the purpose of adjusting all claims against insurance companies, including 
claims for business interruption losses, arising from civil disturbances that 
took place on April 5, 1968. 

3. That promptly following such engagement, steps were taken to 
secure estimates of the,physical damage to the aforesaid premises and to 
undertake the necessary repairs. . 

4. That although proofs of loss for the insured's loss to inventory 
and fixtures were submitted in August 1968, it was not possible to file proofs 
of loss for business interruption insurance until considerably later; it was 
not until October 1968 that tentative proofs could be filed as the date for re- 
opening the business was unknown and the loss could, therefore not be ascertained. 

5. That The Goodman-Gable-Gould Company was employed by many owners 
of businesses which had similar claims against insurance companies that are 
the defendants in this case. 

6. That all of the defendant companies were represented in this 


matter by General Adjustment Bureau, Inc., 2600 Virginia Avenue, N. W., 


Washington, D. C. 
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7. ‘That the said General Adjustment Bureau acted on behalf of the 


defendant companies and many other insurance companies with reference to 
claims in which the insureds were represented by The Goodman-Gable-Gould 
Company. 
8. That from the inception of these and other claims, he, the 
deponent, maintained frequent contact with representatives of the said 


General Adjustment Bureau, Inc. apprising them frequently of the reasons for 


which business interruption proofs of loss were being delayed. 
| 


9. That in this specific case, General Adjustment Bureau, Inc. was 


made aware of the fact that, pending the determination of a re-opening date 


for Mudrick's, Inc., the amount of business interruption loss could not be 


ascertained. 


10. That written extensions of tine for filing of proofs of ‘loss 
| 
by all claimants represented by The Goodman-Gable-Gould Company were granted 
by General Adjustment Bureau, Inc. on May 15, 1968, June 13, 1968, July 12, 


1968 and August 12, 1968; each of these extensions was for a! period of thirty 


| 
days. 


ll. That although he has been amsig ae locate a written communi- 
cation granting a further extension of time beyond September! 11, 1969, he is 
confident that one was obtained either orally, or in writing. 

----12...-That numerous proofs of loss were submitted by The Goodman- 


Gable-Gould Company to the General Adjustment Bureau, Inc. on or about 


October 4, 1968, and that none were rejected on the grounds of alleged non- 
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[Caption Omitted in Printing] 
AFFIDAVIT 


ii, M. Redditt, having been first duly sworn on oath deposes 
and says: 


That he is Claiiss Nanacer in the Washington, D. C. area for 
the Defendant. .eliaace Insurance Company; that he is familiar 
with the c_.2:: of the rlaintiff in the above captioned matter and 
is familiar with the file of Reliance Insurance Company with 
respec: thereto; that no extension of time within which to file a 
prop< - proof of loss under the policy was ever given by Reliance 
Ins. ‘ance i:ompany, or its agent, General Adjustment Bureau, Inc., 
wit .“! whi a to file a proof of loss veyond the date of August 
1? 3 and that this Defendant has had no direct contact with 


? 
mate -atiff or Plaintiff's agent subdsequent thereto. 


RELIANCE INSURANCE COMPANY 


BY: & 


H. %. Redditt 


Subscription Omitted in Printi 
So ia ta an ing] Claims Manager 


[Caption Omitted in Printing] 
AFFIYIDAVI® 


Gerald Kaplan, having been firat duly sworn on oath deposes 
and says: 

That ho is Claims Supervisor in the Washington, D. c. area 
for the Devendant, National Surety Corporation; that he is fami- 
liar with the elain of the Plaintiff in the above captioned matter 


and is fami: jax with the file of National Surety Corporation with | 


respect thereto; that no extension of time within which to file a 


proper proof of loss under the policy was ever given by National 
Surety Corporation, ox its agent, General Adjustment Bureau, Inc., 3 


within which to file a proof of loss beyond the date of August 
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12, 1963; and that this Defendant has had no direct contact with 


the Plaintiff or Plaintiff's agent subsequent thereto. 


HATIONAL SURETY CORPORATION 


BY: {5/2 0 
Gerald xaplan 


[Subscription Omitted in Printing] Claims supervisor 
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AFFIDAVIT 


Carroll L. Eppard having been first duly sworn on oath deposes 


and says: 
| 


That he is Claims Supervisor of Centennial Insurance Company, 
including the Washington, D. C. area for the Defendant, Centennial 
Insurance Company, that he is familiar with the claim of the 
Plaintiff in the above captioned matter and is familiar with the 


file of Centennial Insurance Company with respect thereto; that 
| 


no extension of time within which to file a proper proof of loss 
under the policy was ever given by Centennial Insurance Company, 
or its agent, General Adjustment Bureau, Inc., within which to 
file a proof of loss beyond the date of August 12, 1968; and 
that this Defendant has had no direct contact with the Plataci¢t 


or Plaintiff's agent subsequent thereto. 


[Subscription Omitted in Printing] 
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ORDER 


‘Upon considexation of the Motions for Summary Judgment, 
Statements of Material Facts, Points and Authorities and support~ 
ing Affidavits filed by the Defendants herein; Opposition, State= 
ment of Genuine Issues, Points and Authorities and Affidavit 
filed by the Plaintiff, and after oral argument in open Court, 
it appearing to the Court t!.at there are no material issues of 
law or fact to be decided, it is by the Court this Vite oe of 

face's « 1970; 

ORDERED, that the Motion be, and the same hereby is, 
granted, and Judgment is entered in favor of the Defendants, 
National Surety Corporation, Great American Insurance Co., 
Reliance Insurance Company and contennte® Insurance Company, 


against the Plaintiff, mMudrick's, Inc., herein. 


PS wreesay B Few kS 


CC: Mailed, postage prepaid, this JUDGE 
8th day of January, 1970, tos 

Werner Strupp, Esq., Attorney for 

Plaintif£, 1705 DeSales St., N.W., 

Washington, D. C.; and Austin F. 

Canfield, Jr., Esq., Attorney for 

Great American, 1215 = 19th St..N.W., 

Washington, D. C. 


. DENVER H. GRAHAM 
Attorney for Defendants named. 
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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 
MUDRICK'S, INC., 


Plaintiff 


: 
Civil Action No. 759-69 


NATIONAL SURETY CORPORATION 
ET AL., 


Defendants 


Washington, D. Cc. 


Tuesday, Jamary 6, 1970 


Before the Honorable WILLIAM B. JONES, United States 
District Judge, at 11:10 a.m., on defendants’ motions for 
summary judgment. 


Appearances: 
In behalf of plaintirr: 
Mr. WERNER STRUPP 


In behalf of defendants National Surety 
Corporation, Reliance Insurance ‘Company 
and Centennial Insurance Company: 

| 


Mr. F. WAINWRIGHT BARNES | 


In behalf of defendant Great American 
Insurance Company: Be 


Mr. AUSTIN F, CANFIELD, JR. 
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“-- PROCEEDINGS -- 

THR DEPUTY CLERK.  Mudrick's versus National Surety 
Corporation et al., Civil Action 759-69. 

State your name, please. 

MR. BARNES. Your Honor, my name is F. W. Barnes 
and I represent all the defendants in the case other than the 
Great American Insurance Company, which Mr. Canfield repre- 
.sents; and I am here on behalf of Mr. Grahan. 

: THE COURT. So we have really two motions, one on 
behalf of National Surety, Reliance and Centennial insurance 
companies for summary judgment, and you are speaking for then; 
is that right, sir? 


MR. BARNES. Yes, sir. 


THE COURT. And Mr. Canfield is speaking for the 


Great American Insurance Company, for summary judgment? 


: ER, CANFIELD. Yes, that's correct, Your Honor. 
Md ; TE COURT. Let me see if I can tell you what I know 
about this case. Mudrick's liquor store, at 1400 Irving . 
Street -- whatever the address -- was burned and looted in 
April, 1968. And the corporation, Mudrick's, had a business 
interruption insurance policy with the four insurance companies 
before us here. As I understand, those business interruption 
policies had nothing to do with thefire damage or the theft 
damage. AmI right on that? 


MR. BARNES. That is correct. 
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THE COURT. It simply now 1s loss of business 
profits, I assume, the loss of business resulting from inter 
ruption of its business. Right, sir? | 
MR. BARNES. Yes, sir. 
THE COURT. And the plaintiff, Mudrick's, then put 
all of their claims in the hands of an adjustment agency out 
of Baltimore? | 


MR. BARNES. Yes, Your Honor. 


THE COURT. And I gather that adjustment agency was 


handling the claims of a lot of others, damage claims. 


MR. BARNES. Yes. They are probably the leading 


agency in the metropolitan area. | 


THE COURT. And that adjustment agency, in behalf 
of Mudrick's, took up with the adjustment people for the four 
insurance companies here the matter of Mudrick's clain. 

As I understand the policy, there has to be a proof 
of loss filed in 60 days after the loss, and it can be extended 


in writing; that it was in this instance extended in writing, 


I believe in June, July, August, at least twice. 
MR. BARNES. Yes, sir. : 
THE COURT. And each time for 50 days. and then 
finally a purported proof of loss was filed after that last 
30-day extension, some time in September, after the 30 days 
had expired. | 
MR. BARNES. Your Honor, the last extension would 
have expired September llth. The proof of loss, or purported 


40 
proof of loss, was filed October 4th. 
THE COURT. Almost 30 days after the extension had 


MR. BARNES. Yes, sir. 
THE COURT. And it is on that pretty mich you are 
basing your motion for summary judgment; is that right? 


MR. BARNES.: Yes, Your Honor. Our position is 


that the policy has not been complied with. 


THE COURT. Let me ask you this, which I am bothered 
about: When does the loss take effect, in these business 
interruption policies? 

MR. BARNES. The loss would be when it can reason- 
ably be ascertained by the insured. In other words, if a fire 
were to occur on today, and the insured discovered it today, 
that would be the day of the loss. If for one reason or 
another, for a good reason, he didn't discover it until a few 
days later, then 1t would be on the day that he discovers the 
fire. 

THE COURT. But doesn't his loss contime as long 
as he is not in business? 

MR. BARNES. Well, that would be a contiming loss, 
that is correct. But the date of loss as far as an insurance 
policy is concerned is usually the day the fire or other 
occurrence would take place. 


THE COURT. Does he make his proof of loss each day, 


41 
then, for that day, or how does he make his proof of loss? 

MR. BARNES. Well, Your Honor, in that case, that 
is why they have the provision about a written extension. 

He would write a letter to the insurance company and say, "at 
this point I cannot yet determine what my business interruption 
loss 1s going to be, and therefore I request an extension to 
file a proof of loss so that I can ascertain att -- which is 
in fact one of the reasons that the extensions were asked for 
and granted in this case. : 

THE COURT. Of course, he didn't open his business 
again until December, I believe, in 1968, after he had to 
remodel and had to restock it, and pretty mech rebuild the 
building -- or somebody had to rebuild the patlding. Is that 
right, that he reopened in December? : 

MR. BARNES. Well, Your Honor, of carse I am at 
a little disadvantage there. I think the plaintirr would be 
in a better position. | 
THE COURT. I mean, from the papers in front of us. 
MR. BARNES. Well, that's what he has alleged. 


THE COURT. But there was no proof of loss made 


after December? fhe only purported proof of loss was that 


one made in October; is that right? 


MR. BARNES. As far as I know, Your Honor, that is 
the only proof of loss; and that proof was re jected. But 
| 


that really is not before the Court this morning. 
| 
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THE COURT. Mr. Strupp, let me hear from you, sir. 
What about this matter of not complying with the filing of the 
proof of loss within the 30 days extended? 

MR. STRUPP. Your Honor, we feel that the answer 
to the question to some degree lies in the relationship which 
hes existed between the adjusting company and the various 
insurance adjusters they dealt with. And as Your Honor has 
‘already pointed out, apparently this was occurring in mmerous 
instances. in which the adjustment company representing the 
various insureds, all arising in connection with these 
disturbance claims. 

iI think the affidavit which is attached to our 
motion papers indicates that there was close contact between 
the adjustment company and the general adjustment bureau which 
represented the insurance companies, for a long period of time. 
As a matter of fact, the representative of Goodman-Gable-Gould 


was of the opinion that a further extension had been granted, 


either in writing or orally. But in any event, -- 


‘THE COURT. It's pretty thin on that, isn't 1t? 

‘MR. STRUPP. Yes, I would have to agree, Your 
Honor. But I think the circumstances surrounding this 
relationship are sufficiently important from a factual point 
of view to be fully explored at trial. 

What I am referring to, Your Honor, the actions of 


the representatives of the insurance companies, the adjustment 
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bureau, apparently or at least could have led the adjusters 
for the plaintiff to believe that the claims were under active 


consideration; that the time requirements, whatever they may be, 


would not be strictly adhered to. And I think this is 


supported by the fact that when the re jection was sent, it 
was not sent on the grounds that the proof of loss had not 
been filed timely, but on the grounds that not sufficient 
information was supplied. And we of course contend that the 
reason that not sufficient information was supplied or could: 


have been supplied is because the business remained closed 
i 


during that very period of time. 
THE COURT. But you didn't file any subsequent 

proof of loss, or didn't purport to file one after that, did 

you? : 


MR. STRUPP. No, that's correct, Your Honor. 
THE COURT. I'm trying to find that 60-day clause 
\ 
again. Where is that? 


MR. STRUPP. Oh, it's on line -- | 


MR. BARNES, Line 90, Your Honor, I think. 

MR. STRUPP. -- line 97. Well, perhaps the lines 
are different on some of the different forms. | But it's 
Exhibit A attached to the motion for summary sodemene of 


National Surety and others. 


THE COURT. What is the number, again? 


MR. STRUPP, It's line 97 on that exhibit, Your 


THE COURT. Oh yes, here it is. It is certainly 
very explicit. 

iMR. STRUPP. Yes, it is, Your Honor, and we concede 
that this is a requirement which applied to this type of 
insurance. But it is our position, if the Court please, 
that the reference to the date of loss, in the case of a 
business interruption policy, mst be interpreted as relating 
to the nature of the claim which is under consideration here. 
And as Your Honor has already suggested, in the case of 
business interruption insurance, it's a contiming loss until 
the period of interruption has ended. And I think the 
difficulty with this clause is that it is designed to apply 
largely to losses to tangible property which have an almost 
immediately ascertainable value. Because if Your Honor 
would continue to read the nature of the information which 
must be supplied, it's clear that what the clause principally 
refers to is matters of tangible property, and the ascertain- 
ment of the loss of each of those items in a manner that is 
peculiar to the destruction of tangible property, and not to 
what amounts basically to a loss of profits, which is 
necessarily dependent upon a period of time that had not then 


ended. 


We would also like to invite the Court's attention 


to the business interruption endorsement itself. 
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THE COURT. Form No. Xe 
MR. STRUPP. Yes, Form No. 3,» Eanibit Cc to our 
motion papers. in the second paragraph of this endorsement 
the requirement is imposed on the companies to Pay for the 


actual loss sustained. And we submit that in order to file 


a proof of loss that couid give reasonably intelli gent 


information as to the actual loss sustained, the period of 
time mst necessarily be counted from the time that this loss 
is ascertainable with some reasonable SEES And it was 
clearly not ascertainable within 60 days from the time of the 
occurrence of the disturbances. : 

THE COURT. But it’s within 60 days from the date 
that the actual loss can be ascertained; isn't that right? 

MR. STRUPP. That is correct, Your Honor: 

THE COURT. But you didn't file any proof of loss 
during that period. That's what I was asking earlier, what 
is the loss sustained in this type of policy. It seems to me 
the loss is the loss of business profits -- the money that can 
be made by running the business ‘without intermuption -- from 
the perlod of shutdown to the period of reopening. This is 
April 8th -- if that's the date -- 1968, until December some 
time in 1968. I don't have the exact dates, | 

Now at that time, in December of 1968, ami within 
the 60 days thereafter, 1t should have been possible to 


ascertain exactly how mech of a business interruption loss had 
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meen sustained. But there wasn't any proof of loss filed 
after that, that I can find. 

MR. STRUPP. Your Honor is correct in that. But 
I think the answer to that observation lies in the fact that 
pecause of the contiming negotiations, which had been in 
progress for a number of months, apparently the adjustment 
company believed that some form of tentative proof of loss 
was necessary to be filed in October, when they did file proofs 
of loss. 

tHE COURT, But they didn't file that in time, 
either. 

MR. SYRUPP. Well they actually filed -- 

THE COURT. I mean, if you are working on that 
assumption, their assumption is, "We've got to file something. 
We need a 30-day extension so we can get a tentative proof of 
loss in there." So they get an extension, one 30 days; and 
they get & second 30-day extension ~- and did they get a third? | 

MR. STRUPP. I believe there were three, offhand. 

QHE COURT. I think there. were three. And that 
ended some time in September. And they didn't file then 
until October. So they were still late. 


‘MR. STRUPP. Well I think the answer -- and I don't 


vant to speculate too mech beyond what we have in writing 


before us -- but I think the answer lies in the fact, Your 


Honor, that there were contiming negotiations. I think as 
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early as September and October the adjustment company felt 
| 
that it was possible to reach an agreement with the insurance 
companies, even before the business was physically reopened, 


as to the amount of the payment that would be made by them. 


Because I think Your Honor knows that very frequently these 
matters are adjusted and agreed to merely by mutual consent , 
without mecessarily being tied directly to the date of the re- 
opening cf the business... And I think this is what took place 


here. 


I think it was only when that type of hegotiation 
| 


appeared to be.unsuccessful that the adjustment company 


decided to file these tentative proofs of loss, and even 
though the business was not physically reopened until December. 
Now, of course, whether or not the business could have been 
reopened earlier and thereby the loss reduced, this isa 
separate question which, as Your Honor realizes, 4s not now 
before us. ; : 
On the other hand, I think it ts significant, as 
the answers to the interrogatories point out, that the proofs 
of loss were filed approximately at the same time as the 
Physical repairs and reconstruction of the property had been 
completed. So that apparently in the view of the Plaintiff's 
adjusters it was then possible to estimate the aucunt of the 
business interruption loss, at least to the degree that they 


were able to file tentative proofs of loss. 
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THE COURT. Mr. Strupp, I think your basic problem 
is that the plaintiff's adjustment company forgot. I will 
grant the motions . 
| MR. BARNES. Thank you, Your Honor. 
MR. CANFIELD. Your Honor, would you like two orders 
in that, in view of the fact that we have two separate motions, 


or will one be sufficient? 


| THE COURT. I think it would help the Clerk's Office 


if you would just file one. | 
; MR. CANFIEID. All right, sir. 
| THE COURT. Mrs. Harris, isn't that right? 
| {HE DEPUTY CLERK. That's right, Your Honor. 
REPORTER is CERTIFICATE 
This record is certified by the undersigned 
reporter of the United States District Court for.the 


District of Columbia to be the official transcript of 


the proceedings indicated. ; h dd 


RECEIVED 


JUL 8 -1970 


CLERK OF THE UNITED 
STATES COURT OF APPEALS IN THE 


- UNITED STATES COURT OF APPEALS 
Speman, ee 


ate for the Sisenct ct Columbia Circuit 
No. 24,215FHED yy; 8 1979 


MUDRICK’s, INPlathen. Oa loons 
COERK V 
Appellant, 
Vv. 
NATIONAL SURETY CORPORATION, 
GREAT AMERICAN INSURANCE COMPANY. 

RELIANCE INSURANCE COMPANY. 

INSURANCE COMPANY, 


Appellees, 


Se 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Werner Strupp 
1705 DeSales Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellant 


————— 


(i) 
TABLE OF CONTENTS 


I. The District Court Erred in Its Application Of The Facts 
To The Governing Policy Provisions 


II. The Record Before the District Court Made Dispostion 
Of This Case by Summary Judgment Inappropriate 


CONCLUSION 


TABLE OF CITATIONS 
CASES: 
Ace Van Storage Co. v. Liberty Mutual Insurance Co., 119 U.S. 


App. D.C. 6, 336 F.2d 925 (1964) 


Adelman v. St. Louis Fire and Marine Insurance Co., 110 U.S. 
App. D.C. 392, 293 F.2d 869 (1961) cert. den., 368 U.S. 
937, 82 S.Ct. 379, 7 L.Ed.2d 337 


*Elgin J & E Ry. Co. v. Burley, (7th Cir. 1944) 140 F.2d 488, 
aff'd, 325 U.S. 711, 65 S.Ct. 1282, 89 L.Ed. 1886 (1945); 
decision adhered to on reh. 327 U.S. 661, 66 S.Ct. 721, 90 
L.Ed.928 (1946) 

*Farm Bureau Mutual Insurance Co. v. Bennett, 114 Ga. App. 
623, 152 S.E.2d 609.(1966) 

Federal Mutual Fire Insurance Co. v. Julien, 144 Md. 380, 125 
A. 229 (1924) 

Glenco Corporation v. American Equitable Assurance Co., 110 
US. App. D.C. 158, 289 F.2d 899 (1961) 

Graham v. San Antonio Machine & Supply Corp. (Tex. Civ. App.) 
418 S.W. 2d 303 (1967) 


Home Insurance Co. of N.Y. v. Sullivan Machine Co. (10th Cir. 
1933), 64 F.2d 765, cert. den. 290 U.S. 633, 54 S.Ct. 51, 
78 LEd.551 


(ii) 


Northwest States Portland Cem. Co. v. Hartford Fire Insurance 
Co. (8th Cir. 1966) 360 F.2d 531 


Progressive Mutual Insurance Co. v. Burrell Motors, Inc. 112 
Ga. App. 88(1), 143 S.E.2d 757 (1965) 


Quality Molding Co. v. American National Fire Ins. Co., (7th 
Cir., 1959), 272 F.2d 779 


*Schoeman v. Loyal Protective Life Insurance Co., 239 Ia. 664, 
32 N.W. 2d 212 (1948) 


Taubman v. Allied Fire Insurance Co. of Utica (4th Cir. 1947) 
160 F.2d 157 


Victory Cabinet Company v. Insurance Co. of No. America, 
(7th Cir. 1950), 183 F.2d 360 
TEXT: 


Appleman “Insurance Law and Practice” Vol. 21 (1962) 
§ 12672, p. 619 


*Cases and Authorities chiefly relied on are marked with an asterisk. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,215 


MUDRICK’S, INC., 
Appellant, 
v. 


NATIONAL SURETY CORPORATION, 
GREAT AMERICAN INSURANCE COMPANY, 
RELIANCE INSURANCE COMPANY, 
CENTENNIAL INSURANCE COMPANY, 


Appellees, 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Where the appellant (hereinafter referred to as “the 
insured”) presented tentative proofs of loss on business inter- 
ruption insurance claims, after expiration of the last known 
period of extension, was the Court below correct in holding 


2 


that the policy provisions were not complied with and that 
the appellees were entitled to judgment as a matter of law? 

2. Where the record reveals that the filing of proofs of 
loss was preceded by extensive negotiations between the 
insurance companies and the insured, and the grounds for 
rejection were at least ambiguous, did the Court below err 
in resolving a factual dispute by summary judgment? 


This case was not previously before this Court. 


REFERENCES TO RULINGS 


The District Court issued no written opinion or findings; 
the basis for its order appears as part of the proceedings on 
the motion for summary judgment (App. 37). 


STATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
granting summary judgment in favor of the appellees (here- 
inafter referred to as “the insurance companies”) (App. 36). 
In the trial Court, the insured brought an action against the 
four insurance companies founded on four separate insur- 
ance policies which provided for coverage for the interrup- 
tion of business due to fire, riot, vandalism and other perils 
(App. 28). The insured demanded judgment in the amount 
of $45,000.00, plus costs (App. 4). Interrogatories were 
propounded by three of the insurance companies and 
answered by the insured (App. 7-17). All of the companies 
moved for summary judgment, supported by affidavits, and 
the insured filed opposition thereto which was likewise sup- 
ported by affidavit (App. 17-35). Upon hearing oral argu- 
ments, the Court below granted the motions (App. 36). 


It is undisputed that Mudrick’s, Inc., the insured, ope- 
rated a retail liquor business in the District of Columbia on 
April 4, 1968 and prior thereto. As alleged in the com- 
plaint, on April 4, 1968, as a result of rioting, fire and van- 
dalism, the insured’s premises and property were substantially 
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damaged and the business closed on that day (App. 4). 
On April 10, 1968, the insured engaged Goodman-Gable- 
Gould Company, Certified Public Adjusters, located in Bal- 
timore, Maryland, with an office in Washington, D.C., as its 
adjusters with respect to the instant claims (Answer #21 to 
Interrogatories; affidavit of Myron Schwartz, App. 14). A. 
provision of the various insurance policies called for proofs 
to be filed “within sixty days after the loss” (Exhibit A 
to defendants’ motion for summary judgment, App. 20). ~ 
Each of the insurance companies was represented by Gen- 
eral Adjustment Bureau, Inc., Washington, D.C. (paragraph 
6, affidavit of Myron Schwartz, App. 32). The insured’s 
adjuster maintained frequent contact with the insurance 
company’s adjusters, apprised them of the reasons for the 
delay in submitting proofs of loss and obtained four writ- 
ten extensions of time for submitting the same; each of 
such extensions was for a period of thirty days, with the 
last of them dated August 12, 1968 (paragraphs 8, 9 and 
10 of affidavit of Myron Schwartz, App. 33). No record 
of a further written extension has been found, although the 
insured’s adjuster believed that one was obtained either orally 
or in writing (paragraph 11 of affidavit of Myron Schwartz, 
App. 33). The insured completed rapairs of the damaged 
premises on or about October 15, 1968 and re-opened for 
business on December 3, 1968 (Answers Nos. 29 and 33 to 
interrogatories, App. 14-15). Proofs of loss were submitted to 
the insurance companies on October 4, 1968 and were 
rejected on October 29, 1968 (App. 27). Each of the 
insurance policies contained a Business Interruption Endorse- 
ment (App. 28). Each of the insurance companies filed 
affidavits of their officials in support of the motions for 
summary judgment (App. 34-35). The Court below granted 
the motions and subsequently -denied the insured’s motion 
for reconsideration and for amendment of judgment (App. 
36). . . 


4 
ARGUMENT 


SUMMARY 


In this case, the insured was covered by several insurance 
policies, issued by four insurance comapnies (defendants 
below), which undertook to reimburse the insured for losses 
sustained as a result of interruption of its business where 
such interruption is caused by fire, riots, vandalism and 
other perils. As a consequence of the civil disturbances 
which occurred in the District of Columbia on April 4 and 
April 5, 1968, the premises occupied by the insured and its 
contents were destroyed or severely damaged by fire, van- 
dalism and rioting. The insured’s business was closed and 
did not reopen until December of the same year. There 
appears to be no dispute regarding the occurrence of these 
events, or that the insurance policies involved were intended 
to provide protection against this kind of risk. The insured 
promptly retained a firm of certified public adjusters who 
commenced negotiations with an adjustment company that 
represented the various insurance companies. Since the 
measure of recovery under a business interruption policy is 
the actual loss sustained during the period of interruption, 
it was logical that the filing of proofs of loss was deferred 
pending a determination of the amount of loss. Although, 
we believe it to have been unnecessary to do so, the insured’s 
adjuster obtained several extensions of time for filing of 
proofs of loss. According to the policies, proofs of loss 
are to be filed “within sixty days after the loss” unless 
that time is extended in writing. On October 4, 1968, after 
expiration of the last known period of extension, the 
insured’s adjuster submitted proofs of loss which were 
apparently largely preliminary or tentative. The proofs 
were rejected as “totally deficient in providing information 
required by policy contract.” 


The District Court in granting summary judgment in 
favor of the insurance companies seemingly agreed that the 
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proofs were filed too late. However, the Judge’s comments 
would also suggest that he thought the companies should 
prevail because the preliminary proofs were not followed 
by any later, more exact proofs of loss. We contend that 
the judgment should not be sustained on either basis. 


By definition, the type of insurance coverage here involved 
requires the passage of time of actual business interruption, 
before the amount of loss can be ascertained. Therefore, 
since the proofs of loss were filed before the business was 
re-opened, they complied substantially with the conditions 
of the policy. If the content of the proofs of loss was un- 
satisfactory to the insurance companies, the Court below 
had no information by which to test the validity of that 
conclusion, and certainly it could not support disposition 
by summary judgment. Moreover, we contend that the rec- 
ord reveals sufficient facts to indicate actions and conduct 
on the part of the insurance companies that could have led 
the insured’s adjuster to believe that strict adherence to 
policy provisions would not be required. Thus, the com- 


panies should be deemed to have waived the very grounds 
on which they now seek to avoid liability. At any rate, 
the affidavits disclosed sufficient factual disparity to war- 
rant full exploration of the circumstances at trial. 


I 


The District Court Erred in Its Application of 
the Facts to the Governing Policy Provisions 


As has been stated above, there seems to be no conflict 
regarding the nature of the loss sustained by the insured 
and the fact that the insurance policies issued were designed 
to compensate for the damages caused by just that kind of 
occurrence. The business interruption endorsement attached 
to each of the policies states the company’s liability to be 
for the “actual loss sustained by the Insured resulting di- 
rectly from such interruption of business”, with the words 
“actual loss sustained” printed in capital letters (App. 28). 
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This type of insurance coverage has been described as pro- 
tection for the earnings of the insured which he would 
have enjoyed had there been no interruption of business. 
Quality Molding Co. v. American National Fire Insurance 
Co. (7th Cir. 1959), 272 F.2d 779; Northwest States Port- 
land Cem. Co. v. Hartford Fire Insurance Co. (8th Cir. 
1966), 360 F.2d 531. It is clear, therefore, that in order 
to determine the amount of loss under such a policy, the 
actual period of time during which the insured’s business 
was prevented from operating must be known. The Dis- 
trict Judge appears to have adopted this principle. for he 
said: 

“It seems to me the loss is the loss of business 
profits—the money that can be made by running 
the business without interruption—from the period 
of shutdown to the period of reopening.” (App. 45) 


The insured’s adjuster, perhaps out of an overabundance 


of caution, realizing that it was not possible to compute 
the claim accurately prior to resumption of the business. 
or at least completion of repairs, requested and obtained 
several extensions of time for filing proofs of loss. It was 
only when the remodeling was completed and reopening 
was an immediately foreseeable prospect that the adjuster 
submitted preliminary proofs. It is true, of course, that 
when this occurred, the last written thirty-day extension 
granted August 12, 1968, had expired. We contend how- 
ever, that this fact is of little importance. The proof of 
loss under the terms of the policy is to be rendered 
“within sixty days after the loss’. Since in the context of 
business interruption insurance this could only refer to the 
date the loss became ascertainable, it must follow that the 
preliminary proofs were either submitted too soon or at 
the time that the adjuster first concluded that the period 
of interruption could be determined, or at least estimated. 
In either event, the trial Court erred in its ruling, for surely 
a premature filing should not lead to a forfeiture of the 
policy benefits. 
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Judge Jones ended the hearing in this case with these 
words: 
“Mr. Strupp, I think your basic problem is that 
the plaintiff's adjustment company forgot. I will 
grant the motions.” (App. 48) 


This comment must be read in conjunction with the 
Court’s earlier observations that proofs of loss should have 
been filed within sixty days from reopening in December 
(App. 45-46). It is by no means clear whether the Court 
meant that the adjuster forgot to secure a further extension 
or that he neglected to file additional proofs of loss follow- 
ing the December resumption of business. If the Court 
meant the former. it implies that the insured should have 
done what the policy did not require. i.e., to tender a 
proof of loss before the amount thereof could be ascer- 
tained. If. on the other hand, the Judge ruled as he did 
because no subsequent proofs were filed, the Court would 
be insisting on something more than the policy did—namely 
the submission of more than one proof of loss in reference 
to the same occurrence. While the adjuster’s letter “‘re- 
served the right to file Corrected Proof of Loss’’, (App. 26) 
there is no provision of the policy that requires this to be 
done within a stated period of time. In fact, there is no 
provision for correction at all in the policies. It can only 
be assumed that the adjuster for the insured when teferred 
to “such time as the adjustment can be consummated satis- 
factorily” (App. 26) intended the continuation of negotia- 
tions leading to an ultimate settlement of the claims.! 
This assumption finds support in the affidavit of Myron 


‘It should be noted in this connection that the policies impose no 
time limit for the duration of negotiations but very expressly require 
a suit to be filed “within twelve months next after inception of the 
loss” (App. 21, emphasis added). This clearly relates back to the 
date of the initial occurrence as that is the date on which the loss 
began. This fact, however, did not preclude continuation of negotia- 
tions, nor the filing of additional proofs of loss, even after suit was 
commenced. 
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Schwartz (App. 32) who conducted the negotiations with 
the insurance companies’ adjusters for this insured and 
many other clients. Under these circumstances, it would 
have been natural and to be expected to have a degree of 
informality prevail in the relationship between the various 
adjusters. It is undoubtedly for that reason that Mr. 
Schwartz in his affidavit expresses the belief that an addi- 
tional written or oral extension of time was obtained. 
Moreover, he asserts that numerous other proofs of loss 
were submitted to the adjuster representing the insurance 
companies, and none was rejected for the reasons relied on 
by the companies in the Court below. 


The position of the insurance companies, as expressed at 
the oral argument on the motions (App. 40), leaves no 
doubt that it is contended that under the policy clause, 
proofs of loss must be submitted within sixty days from 
the date of the original loss, except as that date is extended 
in writing by the insurer. We submit that for reasons al- 
ready stated, this interpretation does violence to the intent 
of the contract where applied to business interruption 
insurance. While at oral argument, only the alleged failure 
to comply with the time stipulation was relied upon, or at 
least emphasized, it should be noted that one of the insur- 
ance companies, Great American Insurance Companies, also 
pointed to the alleged incompleteness of the proof that was 
submitted, and also denied awareness of any extensions 
given by General Adjustment Bureau. But even that com- 
pany offered no evidence of the alleged insufficiency of the 
proof, nor does it suggest that the contents thereof pre- 
vented it from making a full investigation of the claim, or 
that it was otherwise prejudiced by it. It should also be 
noted that the precise language of the “proof of loss” 
clause (lines 101-113 of the policy, App. 20) calls for 
information, such as cash value of property destroyed, 
which simply has no application to a business interruption 
claim. This further demonstrates that this part of the pol- 
icy cannot be reasonably interpreted in a manner that 
would be appropriate in the context of a claim that seeks 
recovery for loss or damage to tangible property. 
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Policy clauses of the kind here involved have generally, 
whenever possible, been construed in favor of the insured. 
Appleman “Insurance Law and Practice” Vol. 21, (1962) 
$ 12672, p. 619. Nor do courts encourage technical de- 
fenses by insurance companies and the slightest action by 
the insurer will be deemed a waiver. Taubman vy. Allied 
Fire Ins. Co. of Utica (4th Cir. 1947) 160 F.2d 157. Also, 
conduct of an insurance company which ambiguously or 
evasively neither amounts to an absolute denial of liability 
nor to its recognition, has been held to lead to a waiver of 
the clauses relied on. Schoeman y. Loyal Protective Life 
Insurance Co., 239 Ia. 664, 32 N.W.2d 212 (1948). More- 
over, it has been held that in the absence of a stipulation 
in a policy that creates a forfeiture in the event of non- 
compliance with a time limit for presentation of a proof 
of loss, such non-compliance will not work a forfeiture. 
Farm Bureau Mutual Insurance Co. v. Bennett, 114 Ga. 
App. 623, 152 S.E.2d 609 (1966). In that case, the court 
expressed the principle by quoting from its earlier decision 
in Progressive Mutual Insurance Co. v. Burrell Motors, Inc., 
112 Ga. App. 88(1), 143 S.E.2d 757 (1965), as follows: 

“Where a policy of insurance provides that when 
loss occurs, the insured shall file a sworn proof of 
loss within sixty days after the occurrence, and 
also provides that ‘payment for loss may not be 
required nor shall action lie against the company 
unless, as a condition precedent thereto, the insured 
shall have fully complied with all the terms of this 
policy nor until thirty days after proof of loss is 
filed and the amount of loss is determined as pro- 
vided in this policy a mere failure to furnish proper 
proofs of loss within the 60 day period will not 
work a forfeiture of the policy unless there is an 
express stipulation to that effect.” 


Much reliance was placed by the insurance companies 
in the lower Court on three decisions of this Court which 
upheld the validity of policy requirements calling for proofs 
of loss to be filed as a condition precedent for recovery. 
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However, we submit, there were factual circumstances 
which readily distinguish those cases from the present 
controversy. In Glenco Corporation v. American Equitable 
Assurance Co., 110 U.S. App. D.C. 158, 289 F.2d 899 
(1961), the insured, although advised by the company to 
do so, failed to submit a proof of loss and merely mailed 
a letter which he wanted considered as a proof. Similarly, 
in Adelman v. St. Louis Fire and Marine Insurance Com- 
pany, 110 U.S. App. D.C. 392, 293 F.2d 869 (1961) cert. 
den. 368 U.S. 937, 82 S.Ct. 379, 7 L. Ed.2d 337, the in- 
sured submitted “an informal proof of loss” only and the 
Court found that there had not been “substantial compli- 
ance” with the policy provisions. It is also significant that 
in affirming the lower court, this Court stressed the purpose 
of a proof of loss to enable the insurance company to 
investigate the claim and to check the value of the property 
claimed to have been lost. On the other hand, there has 
been no showing here that the insurance companies were 
not fully apprised of all available facts, or that their inves- 
tigations were in any manner impeded. Finally, in Ace Van 
Storage Co. v. Liberty Mutual Insurance Co., 119 U.S. App. 
D.C. 6, 336 F.2d 925,(1964), the insurance company had ac- 
tually furnished a proof of loss to the insured which it failed 
to return. Moveover, the claim concerned an embezzlement 
loss which had a clearly identifiable date so that there was 
scarcely an excuse for delay. Perhaps the most significant 
fact, however, is that in each of these three cases the trial 
court had fully explored the insured’s contention that the 
applicable policy provisions had been waived by the conduct 
of the companies. None of these cases involved disposition 
by summary judgment. 


In another case cited by the insurance companies in the 
District Court, Victory Cabinet Company v. Insurance Co. 
of No. Ameica (7th Cir. 1950), 183 F.2d 360, a finding of 
the District court was upheld in a case which involved a 
business interruption loss and where no proof of loss at all 
was filed. Not only does that fact differ from our case, 
but it is equally important that the District Judge found 
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that only a portion of the premises was damaged and that 
the business was interrupted for ten days. Under such cir- 
cumstances a literal reading of the “proof of loss clause” 
does not lead to the unreasonable consequences that such 
an interpretation would produce in the instant case. 


I. 


The Record Before the District Court Made Disposition 
of This Case by Summary Judgment Inappropriate 


Much of what has been said in the preceding section of 
the argument illustrates the need for fuller exploration of 
all the pertinent facts surrounding this dispute. As the in- 
sured adjuster’s affidavit demonstrates, there was a great 
deal of contact and negotiations between him and the ad- 
juster representing the insurance companies. These nego- 
tiations must be understood in the setting in which they 
occurred. Both Goodman-Gable-Gould Company and Gen- 
eral Adjustment Bureau represented a large number of pol- 
icy holders and insurance companies, respectively. As a re- 
sult of the disturbances in 1968, the quantity and extent of 
the claims requiring adjustment must have been very sub- 
stantial. All of the correspondence Suggests that the vari- 
Ous adjusters were dealing on behalf of many clients and 
that extensions of time for filing proofs of loss, where 
deemed necessary, were liberally agreed to. The specific 
facts leading to the events as they unfolded in the instant 
case are by no means readily discernible from the present 
record. However, it is clear that the adjuster for the insured 
believed that he was submitting a timely proof of loss. In 
fact, he thought that a further written or oral extension 
was granted, although no one has been able to locate evi- 
dence of a written communication to this effect after 
August 12, 1968, and the insurance companies expressly 
deny the existence thereof, Notwithstanding this, however, 
the rejection is totally silent on the matter of timeliness 
and instead states the reason of deficiency in information. 
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We submit that the present state of the record justifies 
the conclusion of at least a strong possibility that the in- 
surance companies, through their agent, waived strict com- 
pliance with policy provisions. As was said by the Court 
of Appeals in Home Insurance Co. of N.Y. v. Sullivan Ma- 
chine Co. (10th Cir. 1933) 64 F.2d 765, cert. den. 290 U.S. 
633, 54 S.Ct. 51, 78 L.Ed. 551: 


“The requirements of an insurance policy with re- 
spect to proof of loss may be waived by words or 
conduct, from which the insured is reasonably war- 
ranted in believing that the insurer does not intend 
to require a strict compliance therewith (citing 
cases)” (64 F.2d 768). 


To the same effect are: Federal Mutual Fire Ins. Co. v. 
Julien, 144 Md. 380, 125 A. 229 (1924); Graham v. San 
Antonio Machine & Supply Corp. (Tex. Civ. App.), 418 
S.W.2d 303 (1967). 


That one or more of the insurance companies may have 


relied on the alternative ground of an alleged insufficiency 
of the proof of loss, merely serves to reinforce the conten- 
tion that summary judgment was inappropriate. There was 
nothing before the Court below to support the claimed de- 
ficiency. It may be expected that upon trial of this case, 
the adjuster could fully explain the circumstances under 
which the preliminary proofs were submitted and the rea- 
sons for any lack of information. Any waiver that can be 
established with respect to timeliness may well extend to 
the form of the proofs of loss. Only the testimony of the 
witnesses can supply these missing links. In the light of 
the factual matters revealed by the record—and more im- 
portantly—in view of the questions it leaves unanswered, 
the motions for summary judgment should have been de- 
nied. In the words of Judge (later Justice) Minton: 

“The procedure for summary judgment was in- 
tended to expedite the settlement of litigation 
where it affirmatively appears upon the record that 
in the last analysis there is only a question of law 
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as to whether the party should have judgment. If 
there was any question of fact presented on the rec- 
ord of the proceedings for summary judgment, the 
motion could not be sustained.” Elgin J. & E. Ry. 
Co. v. Burley (7th Cir. 1944), 140 F.2d 488, 490, 
aff'd, 325 U.S. 711, 65 S.Ct. 1282, 89 L.Ed. 1886 
(1945); decision adhered to on reh. 327 U.S. 661, 
66 S.Ct. 721, 90 L.Ed. 928 (1946). 


CONCLUSION 


For the reasons herein stated, the judgment of the Dis- 
trict Court should be reversed. 


Respectfully submitted, 


WERNER STRUPP 
Attorney for Appellant 
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IN THE 


United States Court of Appeals 


For rae District or Coutumsra Crcurr 


No. 24,215 


Moprtcx’s, Inc., Appellant, 
v. 


Nationa, Svuzery Corporation, Grear American Insvur- 
ance Company, Rewiunce Insvzance Company, CEN- 
TENNIAL InsuRance Company, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


STATEMENT OF ISSUES PRESENTED 


I. The District Court did not err in its application of 
the facts to the governing policy provisions and appellant’s 
claim is barred for failure to comply with the proof of loss 
provisions contained in the insurance policies. 


Il. The requirement for filing proof of loss was not 
waived. 


2 
COUNTERSTATEMENT OF THE CASE 


The four Appellees issued identical fire insurance poli- 
cies to the Appellant and admit that these policies were in 
full force and effect on April 4, 1968 when the Appellant’s 
place of business was damaged and forced to close by riot, 
fire and vandalism. On or about April 10, 1968, the Appel- 
lant retained the services of a public adjusting company 
known as Goodman-Gable-Could Company, One Charles 
Center, Baltimore, Maryland, to represent them in a claim 
to be presented against the insurance companies and agreed 
to pay 5% of the gross amount of the settlement to that 
company. The appellees retained the General Adjustment 
Bureau, Inc. to investigate and handle the proposed claim. 


Goodman-Gable-Gould, realizing that a Proof of Loss 
would be due within 60 days from the date of loss, re- 
quested and was granted a thirty-day extension to file a 
Proof of Loss by a letter from General Adjustment Bureau 
dated May 15, 1968 (App., page 23). Whereupon three 
additional thirty-day extensions were granted (App., pages 
94-95), the last being dated August 12, 1968, which extended 
the time for filing the Proof of Loss until September 12, 
1968. Whereupon there were no further written extensions 
given to Appellant’s agent or Appellant, either by General 
Adjustment Bureau, Inc. or by any of the Appellees. On 
October 4, 1968, or some 22 days after the last thirty-day 
extension had expired, Goodman-Gable-Gould by letter sub- 
mitted an alleged Proof of Loss and reserved the right to 
file a corrected Proof of Loss (App., page 26). 


Appellant did not include this alleged Proof of Loss in 
the record either at the Trial Court or on appeal and it 
would appear that he does not contend at this time that 
these documents constituted a Proof of Loss as specified 
by the policy. In any event, General Adjustment Bureau, 
Ine. summarily rejected this document on behalf of the 
Appellees by a letter sent certified mail to Goodman-Gable- 
Gould on October 29, 1968 (App. 27). Following this corre- 
spondence, Appellant filed no further Proof of Loss and 
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then filed suit against all four Appellees on or about March 
25, 1969. All Appellees filed answers alleging that the 
Appellant had failed to comply with the Proof of Loss 
provision of the insurance policies and then moved for, and 
were granted, Summary Judgment on this ground. The 
Appellant then moved for reconsideration and an amend- 
ment of the judgment which was denied. 


ARGUMENT 


I. The District Court did not err in its application of the facts 
to the geverning policy provisions and Appellant's claim is 
barred for failure to comply with the Proof of Loss provi- 
sions contained in the insurance policies. 

The proverbial crutch invariably relied upon by litigants 
against insurance companies is the old adage that the am- 
biguities in policies should be construed in favor of the 
insured. Although this is undoubtedly the correct law, it 
should be noted, however, that no business is more regulated 
than the insurance industry, which is subject to separate 


control by each of the fifty states and the District of Co- 
lumbia, all of which dictate the exact wording of every 
policy written within its jurisdiction. 


The four insurance policies involved in this appeal were 
written by four different competing companies, yet the 
provisions are identical. This is no mere coincidental 
happenstance, but results from the dictated requirements 
of the Insurance Commissioner of the District of Columbia. 


The applicable provision of the insurance policies in this 
case appears at Lines 90-113 of each policy, ‘‘Requirements 
in case loss occurs’’; 


‘<The insured shall give immediate written notice to 
this company of any loss, protect the property from 
further damage, forthwith separate the damaged and 
undamaged personal property, put it in the best pos- 
sible order, furnish a complete inventory of the de- 
stroyed, damaged and undamaged property, showing 
in detail quantities, costs, actual cash value and amount 
of loss claimed; and within sixty days after the loss, 
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unless such time is extended in writing by this Com- 
pany, the insured shall rendered to this Company a 
proof of loss, signed and sworn to by the insured, stat- 
ing the knowledge and belief of the insured as to the 
following: the time and origin of the loss, the interest 
of the insured and of all others in the property, the 
actual cash value of each item thereof and the amount 
of loss thereto, all encumbrances thereon, all other 
contracts of insurance, whether valid or not, covering 
any of said property, and changes in the title, use, 
occupation, location, possession or exposures of said 
property since the issuing of this policy, by whom and 
for what purpose any building herein described and 
the several parts thereof were occupied at the time of 
loss and whether or not it then stood on leased ground, 
and shall furnish a copy of all the descriptions and 
schedules in all policies and, if required, verified plans 
and specifications of any building, fixtures or machin- 
ery destroyed or damaged.’’ 


(Nore: Italicized portion is printed in bold face type 
in original policy.) 


These requirements are clear, concise and unambiguous, 
particularly to a specialist in the handling of insurance 
claims such as the Goodman-Gable-Gould Company re- 
tained by Appellant, who holds itself out as ‘‘Certified 
Public Adjustors’’. Appellant and Appellees entered into 
a contract wherein Appellees agreed to pay sums of money 
to Appellant in the event of certain specified losses, and 
Appellant agreed to do certain things, including; 


(1) Give immediate written notice of the loss. 
(2) Protect the property from further damage. 
(3) Furnish a complete inventory. 


(4) Render a Proof of Loss within sixty days, which 
must— 


a. Be signed and sworn to by Appellant. 
b. State the time of original loss. 
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ce. State the interest of the insured and others in the 
property. 
d. State actual cash value of each item. 


e. State the amount of other insurance and give in- 
formation relating to the use of the premises. 


It is conceded that Appellant, acting through its Certified 
Public Adjustors, complied with items (1), (2), and (3), 
but even it has conceded that it did not fulfill its duties re- 
quired by item (4). The requirement for the filing of a 
Proof of Loss is no idle gesture incorporated in the policy 
as excess verbiage; it goes to the essence of the contract so 
that the company may have reasonably prompt notice of the 
circumstances and the extent of the claim being presented. 
In this way they may investigate the situation while it is 
still fresh in the minds of witnesses and parties. 


The law is quite clear that furnishing a proof of loss is a 
condition precedent for recovery on a property insurance 


policy. Insurance Law and Practice, Appleman, Sec. 3481, 
Vol. 5, page 650, states: 


‘*A mere notice of loss under a fire policy is different 
in its function from a proof of loss, its sole purpose 
being to enable the insurer to take the proper action 
to protect its interest. A notice, alone, would usually 
not suffice as a proof of loss. A proof of loss, on the 
other hand, requires a formal statement of the claim 
by the insured to facilitate the insuree’s investigation, 
although it is not considered to require the same type 
of proof as would be made in court to establish a lia- 
bility under the policy. 


“‘A policy requirement of proofs of loss is reason- 
able and valid. Such proof is an essential element 
which must be demonstrated in the insured’s case, and 
is considered a condition precedent to recovery. A 
verdict for the insurer would be in order where no ful- 
fillment of such condition appears. Unless compliance 
with such requirement is shown, therefore, as a condi- 
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tion precedent to recovery, or unless such compliance 
is waived by the insurer, there can be no recovery on 
the policy.”’ 


A similar case involving business interruption insurance 
is Victory Cabinet Company V. Insurance Company of 
North America, 183 F. 2d 360 (1949). In that case a fire 
occurred and two days later an adjuster representing all 
of the insurance comapnies and an independent adjuster 
representing the insured visited the premises to adjust the 
loss. An agreement was reached for the actual damage to 
the property and within thirty days the full amount of the 
loss was paid. At that time, no claim was paid for loss of 
profits by reason of business interruption, although the 
policies covered it. At a later date the president of the 
insured plaintiff told the adjuster that they contemplated 
making a claim for loss of profits under the business inter- 
ruption clause. No proof of loss was ever prepared or 
presented at any time, although nearly six months after the 
fire an accountant’s statement was left with the adjuster. 
This statement was neither signed nor sworn to and does 
not even purport to be a proof of loss. When suit was 
brought plaintiff contended that it was excused from filing 
any proof of loss because the companies from the very be- 
ginning denied any liability for such loss. The Court 
found that as a matter of fact there was never any denial 
of liability until after this case was started and the answer 
filed, nor that the defendants at any time did anything 
amounting to a waiver of the filing of the proofs of loss. 


The law of the District of Columbia is quite clear that 
where the requirement of filing formal proof of loss within 
sixty days is contained in the policy, and particularly when 
it is printed in bold face type as it is in the present case, 
the claim of the insured is barred unless the insured com- 
plies with the requirement. Adelman v. St. Louis Fire and 
Marine Insurance Company, 110 U.S. App. D.C. 392, 293 
F. 2d 869, (1961) was an action on a fire loss. The insured 
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submitted an informal proof of loss, but the Court ruled 
in the absence of fraud, duress or acts of the insurer con- 
stituting a waiver of the proof of loss requirement, that 
the claim was barred, stating: 


‘We are constrained to affirm. The requirement of 
filing formal proof of loss within sixty days is printed 
in bold face type in the policy, and the evidence is con- 
elusive that the policy itself had been in the posses- 
sion of appellants. It is true that appellants sub- 
mitted an informal proof of loss. But this does not of 
itself bring about a waiver of the requirement for sub- 
stantial compliance with the proof of loss provision in 
the policy.’’ 


In deciding the Adelman case, the court cited the re- 
cently decided case of Glenco Corporation v. American 
Equitable Assurance Co., 110 U.S. App. D.C. 158, 289 F. 2d 
899 (1961). In that case plaintiff’s house was totally de- 
stroyed by fire and an adjuster for the insurer went to the 
premises and advised that an itemized proof of loss was 
required. The owner then submitted a note which read as 
follows: 


‘‘This letter is to inform you that the house is a com- 
plete loss, and this is considered a proof of loss on my 
part, and I want the insurance I paid for.’’ 


Judge Danaher, for himself and Judges Fahy and Burger, 
held that the insurer under the contract was clearly en- 
titled to the information required to be given in the proof 
of loss. The court quoted with approval the Trial Court’s 
observation that: 


“‘The requirements of a proof of loss is no mere 

technicality. Its purpose is to enable the insured com- 

* pany to investigate the claim, to check the values of 
various parts of the property, and the like.’’ 


The ‘‘Proof of Loss’’ provision of insurance policies was 
once again upheld in the case of Ace Van & Storage Co., 
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Inc. v. Liberty Mutual Insurance Company, 119 U.S. App. 
D.C. 6, 336 F. 2d 925. There, the court stated: 


“In addition, we are dealing with an unambiguous 
contract provision of a familiar kind which has the 
salutary purpose of expediting settlement to the bene- 
fit of all concerned. Such provisions have been judi- 
cially expressly effectuated in this jurisdiction. See 
Glenco Corp. v. American Equitable Assurance Co., 
110 U.S. App. D.C. 158, 289 F. 2d 899 (1961) and 
Adelman v. St. Louis Fire & Marine Ins. Co., 110 U.S. 
App. D.C. 392, 293 F. 2d 869, cert. denied, 368 U.S. 
987, 82 S. Ct. 379, 7 L.Ed. 2d 337 (1961).”’ 


It is axiomatic that courts should not seek out ambigui- 
ties where they do not exist. In United Services Life In- 
surance Company v. Ringdorf, 91 A. 24 717 (D.C. Mun. 
App. 1952), an insured claimed that a policy was am- 
biguous. The Court held, however, that merely because 
the parties differed as to the meaning of the terms of a 
policy does not make it ambiguous and that an insurance 
contract is ambiguous only when it is reasonably or fairly 


susceptible of different constructions. As quoted above, 
this Court has held the Proof of Loss provisions to be unam- 
biguous and enforceable. Appellant, having failed to com- 
ply with a condition precedent to recovery, should not be 
allowed to recover, unless the requirements are waived. 


IL The requirement for filing Proof of Loss was not waived. 


Almost paranoiac hatred of insurance companies by some 
courts and juries often distorts the complexities of arms- 
length negotiations to simplistic symbols of good and evil, 
wherein the insurance industry, collectively, wears a black 
hat and rides out of Stygian darkness on an ebony steed. 
Old old notions of villainy and virtue still survive and 
have made insurance companies cautious not to adopt a 
position that would call for confrontation in court, for 
surely they will lose because courts and juries are polar- 
ized against them. 
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; This case does not present such a gloomy tableau, for 
two professional adjusters were involved. The loss oc- 
curred on April 4, 1968, and on April 10, 1968 the insured 
retained the services of Goodman-Gable-Gould Company 
to represent it, agreeing to pay that company 5% of the 
amount of the settlement (see Answers to Interrogatories 
20 and 21 on page 14 of Appendix). It is not clear why 
the assured agreed to pay a Certified Public Adjuster to 
represent it, but certainly it would have a valid claim 
against such adjusters for their failure to perform its 
duties properly. 


Appellant now submits a ‘‘shotgun’’ type argument, con- 
tending thaat its proof of loss was timely filed, while at 
the same time claiming that the companies extended the 
time for filing Proof of Loss beyond the date the so-called 
‘Proof of Loss’’ was filed. 


In support of this argument Appellant concedes that the 
“‘tentative’’ Proof of Loss was filed 22 days late but con- 
tends, as it did in the lower Court, that the provisions of 
the policy requiring a Proof of Loss to be filed within 
sixty days after the loss should be construed to mean 
within sixty days after the date when the loss becomes 
ascertainable; and that therefore no proof was even re- 
quired until sixty days from the insured’s opening in De- 
cember. It concedes that the requirement of Proof of Loss 
applies to business interruption insurance (page 44 of Ap- 
pendix). No legal authority whatsoever is cited as to when 
the sixty day requirement begins to run, and it is sub- 
mitted that there are no cases on this point, probably be- 
cause it has always been conceded that the sixty days 
begins to run from the date of the loss. It should be noted 
that the policy clearly states ‘‘within sixty days after the 
loss’’. 


In A € § Corporation v. Centennial Fire Insurance Com- 
pany, et al., 12 Fire and Casulty Cases, 684 (U.S. Dist. Ct. 
Tl. 1965) a bowling alley was closed for seven and two- 
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thirds (734) months after a fire and the insured made a 
claim for business interruption. Everyone seemed to agree 
that the Proof of Loss was due within 60 days after the 
fire and not 60 days after the 734 months expired. In that 
case, however, the Court held that the company had waived 
the Proof of Loss by: (1) discussing settlement and (2) 
accepting without objection a proof filed approximately 
90 days after the date of loss. 


The important fact in the present case, however, is that 
the Appellant has never filed a proof of loss that even 
begins to comply with the policy requirements. Thus, even 
if appellant’s untenable argument concerning when the 60 
days begins to run is accepted, their claim would still be 
barred. 


Appellant’s Exhibit E (Page 26 of Appendix), a letter 
dated October 4, 1968 from Goodman-Gable-Gould Company 
to Reliance Insurance Company, which states ‘reserving 
the right to file corrected Proof of Loss as such time as 
the adjustment can be consummated satisfactorily’’, ac- 
knowledges that the ‘‘tentative’? Proof of Loss did not 
meet the requirements of the policy or it would never have 
made such a reservation. It is further uncontroverted 
that no additional Proof of Loss was ever filed by Appel- 
lant or its agent since that time. Thus, the question of 
when the 60-day period begins to run is strictly academic 
and the Appellant’s claim is barred for failure to file any 
Proof of Loss. 


Furthermore, there can be no claim that the Appellee’s 
agents in any way misled the Appellants or their agents 
into thinking that the documents submitted with the letter 
of October 4, 1968 would be accepted as a valid Proof of 
Loss. Exhibit F (page 27 of Appendix), a letter from 
Mr. Bean to Goodman-Gable-Gould Company, in no un- 
certain terms states ‘‘This alleged Proof of Loss is re- 
jected as it is totally deficient in providing information re- 
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quired by policy contract and is being held in our files sub- 
ject to your order.’”? (Emphasis added) 


Appellant’s professional Certified Public Adjuster, Mr. 
Schwartz, filed an affidavit that appears on pages 32 and 
33 of the Appendix. He admits that he requested written 
extension of time for filing Proof of Loss and that four 
such extensions were given in writing on May 15, June 13, 
July 12 and August 12, 1968, each extending the time for 
30 days. He has no evidence of any further extensions 
being given, although he is ‘‘confident that one was ob- 
tained either orally, or in writing’. This professional 
saved and produced the four written extensions of time, 
but cannot even swear that another one was received. The 
policy requires that the time must be ‘extended in writ- 


ing’’. 


In New York Home Furniture Company v. Aetna C & S, 
127 U.S. App. D.C. 5, 379, F. 2d 879 (1967 ), in an action by 
an insured against his own company an agent he alleged 
alterations in the policy based on alleged verbal conver- 
sation. The policy stated that alterations in obtaining 
policies would be effective only by formal written endorse- 
ment. The U. S. Court of Appeals held 


‘Recalling that the purpose of the clause is to elimi- 
nate just such confusion over an insurer’s exposure at 
any one point in time, we think the evidence here was 
not such as to require the issue of liability to go to the 
jury.”’ 


Each of the insurance companies filed Affidavits by its 
Claims Managers or Supervisor that no extension of time 
was given beyond the date of August 12, 1968 and Appel- 
lant has no proof to the contrary. Thus, the lower Court 
had no conflict before it regardiing any extensions of time 
‘in writing’’ beyond that given on August 12, 1968. Since 
Goodman-Gable-Gould Company did not arrange for plain- 
tiff to file even an incomplete Proof of Loss within the last 
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30-day extension, Appellant may not successfully recover 
from its insurance company. 


Appellant’s alternative argument is that it substantially 
complied with the policy and/or Appellees waived com- 
pliance with the policy provisions. Although Appellant 
contends that the state of the record ‘‘justified the con- 
elusion of at least a strong possibility that the insurance 
companies, through their agent, waived strict compliance 
with the policy provisions”’ (page 12 of Appellant’s Brief), 
no specific facts or evidence is alleged to fortify this argu- 
ment. The Appellees, to the contrary, contend that the 
record is replete with specific instances that in this claim 
they were requiring strict adherence to the Proof of Loss 
provision. Exhibits A, B, C & D were all written between 
the 12th and the 15th of the month, and thus it is obvious 
that the General Adjustment Bureau, Inc. was keeping a 
very close watch on this claim and that all conversations 
and correspondence was confirmed by letters written on a 


regular basis. None of these four letters make any mention 
whatsoever of not requiring any Proof of Loss, and in 
fact, make it crystal clear that they were awaiting a Proof 
of Loss, before considering the business of interruption 
claim, to be submitted by Goodman-Gable-Gould Company 
on behalf of Mudrick’s, Inc. 


CONCLUSION 


It is therefore respectfully submitted that even viewing 
the evidence in a light most favorable to the Appellant, one 
ean only conclude; 


1. The tentative Proof of Loss was filed some 22 days 
after the third 30-day extension had expired. 


2. No valid Proof of Loss was ever filed. 


3. There was no conduct on the part of Appellees’ agent 
General Adjustment Bureau, Inc. that could be construed 
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as a waiver of the Proof of Loss requirements of the 
policies. 
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